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PROCEEDI NGS

M5. TI DWELL- PETERS: Good norning, |adies
and gentlenmen. Good norning. |If you could please
take your seats. W are about to begin

We woul d ask that if you have a cell phone,
Bl ackberry, or any other type of electronic toy, that
you put it on vibrate for the duration of the
neeting.

My nane is Debra Tidwell-Peters. | amthe
Desi gnated Federal O ficer for the Cccupationa
I nformati on Devel opnent Advi sory Panel. Today is the
i naugural neeting of the Panel; and we will begin by
recogni zi ng Social Security's Deputy Conmi ssioner of
the Ofice of Retirement and Disability Policy, David
Rust .

MR RUST: Good norning. | would like to
wel cone you all here today. Thank you for coming for
t he panel neetings. Thank you very much for your
willingness to serve. W have worked -- the Socia
Security Admnistration has worked with the
Depart nent of Labor for many years on the DOT, the

Di ctionary of Cccupational Titles. 1t has not, as
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you all know, been updated recently. It is an
integral part of our disability program somnething we
rely on at every stage of adjudication; both at the
beginning, the initial stage with the DDSs, and al

t hrough the adjudication process at the Ofice of
Disability and Adjudication Review It is an
intrical part. It has gotten outdated. The | onger
it becones outdated, the nore of a problemit becones
for us.

So the panel nenbers are taking on truly a
maj or, major challenge. And you have in your hands
the ability to make a nmajor contribution to the
future of this program and to the smooth running of
this program

It is my pleasure this norning to introduce
Conmi ssi oner Astrue. Commi ssioner Astrue has a |ong
and di stingui shed career, for such a young man, in
bot h governnment and business. This is his second
tour of duty with the Social Security Adm nistration.
He served as counselor to the Conm ssioner in the
m d-'80's; and now since February of 2007 is

Conmmi ssi oner of Social Security.

S R C REPORTERS
(301) 645- 2677



10

11

12

13

14

15

16

17

18

19

20

21

22

bi ot ech

for the

He has al so been an executive in the
i ndustry. He has al so been general counse

Department of Health and Human Servi ces when

Social Security was part of the Departnent. So he

has a long history, a long interest in the Socia

Security program | amdelighted to introduce him

this nmorning. Comm ssioner Astrue.

COW SSI ONER ASTRUE:  Thank you, David.

| amgoing to be tal king substantively in a

few mnutes. | think nmy responsibilities now are
purely cerenonial. So welcone. Thank you all for
coming. | think this is very inmportant new

adventure, and | amexcited that you are here.

of fice,

We are going to start with the oath of

and the presentation of the certificates. |

don't know, are there any fornmer English nmajors in

the roon? Okay. Good.

creat ed

whi ch |

In English, a fellow named Harol d Bl oom
somet hing called the anxiety of influence,

have t hought about recently. Because | have

sworn people in dozen of tines and never had any

probl em

And since ny friend, John Roberts had his
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difficulty a month ago, | have nessed it up a | east
once. So you know, | am now feeling the pressure a
l[ittle bit here.

So what we are going to do is ask people to
cone here?

V5. TIDWELL- PETERS: Stand in your place.

COW SSI ONER ASTRUE: Stand at your place.
And | will ask you to raise your right hand. The
only really tricky part is in the beginning there is
a point where | will say "I," and then | will pause
dramatically; then you can all say your nanes
together; then, we will nove on. So with that note,
woul d all the menbers please stand. Raise your right
hands and repeat after ne.

(Wher eupon, the panel nenbers were sworn
in.)

COW SSI ONER ASTRUE:  Thank you.
Congratul ations. So why don't you take your namne
tags off for the picture.

MS. TI DWELL- PETERS: You can be seated. |
will call you up individually. Robert T. Fraser.

Shanan Gnal t ney G bson.
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Thomas A. Har dy.

Sylvia E. Karman.

Deborah E. Lechner.

Lynnae M Ruttl edge.

David J. Schretlen.

Nancy G Shor.

Mark A W1 son.

And James F. Wods.

Thank you.

There are two additional nenbers of the
panel, Dr. Gunnar B.J. Andersson, and Dr. Mary
Barros-Bailey. Dr. Andersson and Barros-Bailey were
unavail able to be with us for today's neeting.

Bi ographi cal information for all the panel nenbers is
avai |l abl e at the hand out table out front.

Ladi es and gentl enen, now that we have
sworn in our Panel, | can officially open our
i naugural neeting of the Occupational |nfornation
Devel opnent Advi sory Panel. Normally, at this point
in our proceedings, | would turn the neeting over to
the Panel Chair. Dr. Barros-Bailey has been

appointed to serve a one year termas interim Chair
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of the Panel. And since she will be unable to be

here today, | will facilitate the neeting.
Dr. Barros-Bailey will join the neeting on Wdnesday
nor ni ng.

Once again, | would like to wel cone

Conmmi ssi oner Astrue for his opening comments. Thank
you, Sir.

COW SSI ONER ASTRUE:  Thank you. First of
all, let ne reiterate ny welcone and ny gratitude to
all of you for taking on this very inportant
chal | enge.

VWen | started in 2007, we set out fairly
quickly to come up with a strategic plan for the
Agency going forward. And one of our four strategic
goals is to significantly inprove the speed and
quality of the disability process over the next five
years. Let nme talk about that for just a nonment a
little bit nore broadly. Because it might help you
frane sone of the issues that you are going to be
considering in your work here.

This is an enornpus system W are we

budgeted this year for about a little over 2.6
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10
mllion cases; and we're anticipating with the
econom ¢ downturn that we will probably get another
quarter mllion cases over budget. About 3 mllion
Americans alnost will go through this process the
coming year. This is one of mind bending conplexity.
And keeping up has been difficult for the Agency.

Over 20 years ago a Commi ssioner vowed that
everything would be -- all the paper woul d be
elimnated in the agency by the end of her tenure.
Here we are in 2009, we're still struggling with that
goal. Although we have nade big progress in
di sability processi ngs where we have now noved to a
substantially el ectronic system but we still have
chal | enges and conpl exities.

We're still trying to cone up with a nore
flexible platformso that we can adapt nore quickly
wi th technol ogi cal changes. Right now we're stil
far too based on silo Cobalt based systens that are
rigid, that take up an increasing anmount of tine,
noney, and effort sinply to nmaintain. W're trying
to nove to nore flexible foundations so that we can

adapt nmore quickly and put in systens that allow us
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11
to process cases nore quickly and nore accurately
than before. Even within the old franmework, we have
been able to do sone of that.

For instance, in the last two years we have
put in systens where we now el ectronically triage
cases in a way that wasn't possible in the old paper
systenms. About 4 percent of our cases now are
flagged as either presunptively allowable or very
close to presunptively allowable. They all are stil
revi ewed by examiners and nedi cal personnel. But
about 4 percent of the cases now are flagged in that
way, and those are people that are now getting
deci sions an average of about ten days.

Those are cases that probably woul d take at
| east 100 days in the old system Wen we | ooked
retrospectively at these cases, an awful |ot of these
cases were going off track, because they tended to be
the nore secure cases. So we have been on a push to
both inprove the quality of the medical |istings by
maki ng them nore up to date, and to take them down
several nore |layers of details than we have hefore.

Because that's where a lot of the errors and del ay
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12
wer e occurring.

VWen two years ago we had nedica
regul ati ons that had not been updated since the
1970's, sone of the mmjor ones, |like digestive, had
not been updated since 1985. So what ny -- what
those listings, | think, assuned was the same thing
nmy nmother told ne when | was going up, and | was
certain to get ulcers because | stressed too rmuch and
| Ioved Mexican food. W |earned that that wasn't
real, because they are actually caused by bacteria
that can be cured by antibiotics in alnobst all cases.
We have known that since the early 1990's. And unti
just over a year ago, our listings didn't keep up
with that kind of nedical change.

So we're now on a schedul e where all the
listings will be updated every five years. W have
done eight of themin the last two. W would be
further ahead, but OVB is taking about a six nonth
break with the new adm nistration, as is traditional,
to try to catch up and nake sure that they're
i npl enenting the priorities of the new

adm ni stration.
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13

W want to get to every three years as the
standards for updates on the nedical side. W are
al so going rmuch nore into rare di seases and
condi tions than we have ever done before.
H storically has been a little bit of an attitude
that, you know, below a certain fairly high
threshold, we didn't need to give specific guidance,
because we didn't see that many of those cases. But
those cases that we didn't see very nmuch of add up in
the aggregate to a | ot of cases where we are not
gi ving our exam ners, who typically have | ess than
three years of experience, the specific guidance to
nmake an accurate decision

So we're both updating those regs. W're
maki ng them nore detailed. And we're al so working on
systenms now, particularly, one called E-Cat, which
will automatically cue exam ners as they go through
t he process.

We're al so hoping that we will have a
paradi gm shift with el ectronic nedical records, as we
nove very rapidly toward a system where every

Ameri can has a conplete el ectronic nmedical record.
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And the stinmulus, | think, puts about $20 billion
into expediting that process. That can be huge for
us because an enornous anount of our tine, noney, and
effort, and enornous percentage of our errors cones
fromthe fact that we're traci ng down paper nedica
records. And then we make decisions at various
points and tines, or decide not to make deci sions,
because nedi cal records are inconplete.

So we do have a pilot that's been very
successful with Beth Israel Deaconess Hospital in
Bost on, which has probably been the nost forward
thinking in terms of electronic nedical records of
any hospital in the country. It has worked
extraordinarily well. Then we have noved into taking
that pilot into Virginia. W're hoping to expand
that fairly aggressively in the next few years in
ot her parts of the country.

So on the nedical side, we have got a | ot
of change. A lot of change that's noving in a tinely
and appropriate direction. | wish | could be as
happy about where we are on the vocational side.

Because we have an instrument in the dictionary of
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occupational titles that the Departnent of Labor
hasn't updated since, | believe, 1991. And it had
been a little sluggish in sone of the years before
that. And it was never a tool that was designed for
us. It was designed for other institutional purposes
of the Departnment of Labor.

And there were types of things, which we
ideally would have in that tool that were never built
into it by the Departnment of Labor. And we have
spent a very long period of tinme not addressing the
need to replace the DOT, both because it was not a
perfect instrument, but because it wasn't being
updat ed; and the econony has changed quite a bit
since the Departnent of Labor did a lot of its basic
work for the book. And there are reasons why things
don't happen.

This is going to be a long, difficult and
expensive project. And it's one where | expect to
get relatively little benefit on ny watch. So this
is really one of the investnents that you nmake when
you say you want to |l eave the Agency in the long run

in better shape when you leave it than when you
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started. So this is really one of those projects.

The goal, frommy vantage point, is to try
to do significantly better within the basic framework
of the disability rules as they are defined today.
And in some ways -- perhaps, | shouldn't need to say
this -- but we have had experience with sonme advisory
conmittees in the past that got frustrated with the
world the way it is, and decided that they wanted to
go out and redefine disability and think outside the
box, and things that were outside the m ssion.

And |' m not suppose to say things |ike
this, but I will. You know, we had a statutory
Ticket to Work Advisory group that went off mission.
And i nstead of providing the Agency with the guidance
that it needed to inprove the Ticket to Wrk program
spent nost of its tinme, noney, and effort trying to
cone up with ways to tell Congress to do things
radically different fromthe way we do things today.

And I'mnot interested in pursuing that.
don't think there is nmuch interest right nowin
either the executive branch or the Congress in

radically redefining the disability program the
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definition of disability, those types of things.
That's not what | view as ny charge either fromthe
Congress or fromthe executive branch, at |east not
right now Wirld can change and | will adapt too.

Ri ght now there is a real resistance to doing that.

And | think the mission, as | have been
given it; therefore, the mssion that | have asked
all of you to take on, is to take on what is still an
enornous task that is going to take experti se,
persi stence, and creativity, which is to help us
replace this inportant part of our process. And to
do it inaway that is nmore thoughtful, will help us
make nore accurate decisions, faster decisions, and
hopefully be as user friendly for our enpl oyees and
for the public to use as possible. And | think that
that's a big task, you know, as it stands.

| think that, you know, for all the -- for
the beginning plea is, to some extent, to stay within
the box. There is a smaller box that you shoul dn't
stay within, because | think we're thinking about
sonething different than just sort of a replication

of what the Department of Labor did. The world has
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changed enor nously.
I will be honest with you, | don't think I
| ooked at the DOT since -- for about a quarter of a

century when | was actually drafting opinions as a

federal court clerk in Social Security cases. | did
read it in '83, '84. | may have | ooked at it since
then. | don't renmenber that nuch about it.

It did strike ne, as a starky 25 year ol d,
that it was pretty antiquated even in '83, '84. And
some of the netaphysics behind it were driven,

t hi nk, by needs of the Departnent of Labor that don't
relate to our program | don't take it as a given
that we necessarily have to |aboriously go through
all 12,000 or so occupations, if | remenber

correctly, that are listed in the |last DOT and update
all of themexhaustively. W are in a very different
econony than the nore blue collar econony that drove
a lot of the original DOT.

| do think that we may be able to, for
i nstance, categorize |arge groups of jobs in a way
that will make this faster and nore efficient. For

i nstance, although, there is difference in
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conpensation and requirements in pressure between ny
job and Debra's job, in ternms of the functionality
for the DOTI, it should be fairly simlar. W both
sit at our desks a lot. W both have to operate a
conputer, do e-mail, probably travel nore than we
woul d Iike, and things like that. But |I'mnot sure
froma functionality point of viewthat there is very
much di fference between ny job, Debra's job, and
probably three quarters of the jobs in the Agency.

There are other jobs, particularly in sone
of the processing of cases, and things |like that that
are different, that, you know, require people to
lift, bend, and do other things that are nore
traditional features of a lot of the DOT
descriptions; but | think that we do have to say --
step back and say, as we create a new instrunent, how
shoul d we think about this? What can we do
differently? Particularly, the ways to do it so that
it will be nore efficient, so it will be easier to
update, so that we can get on with this as quickly as
possi bl e.

I know that some of the original time |lines
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ny staff have a very long tine line for this project.
| am desperately hoping they're wong on that. | am
al so hoping you will ask the question as you go
along, if there are pieces of this that are severable
that we can use sooner rather than later.

There is a tendency whenever you are taking
on a big project like this to just sort of hold
everything off until you can have the grand unveiling
way down the road. It may be that we're stuck with
that. | also don't take that for granted. | think
that there may be an opportunity to take sone of the
initiatives that we do here, bring themto conpletion
fairly quickly, and build theminto the process while
we continue getting to where we need to be
ultimtely.

So | think this is incredibly inmportant. |
think that the nation expects and deserves an
up-to-date disability determninati on system where
we' re using the best technol ogy, where we're using
up-to-date nedical information, and we're using
up-to-date vocational admnistration. So it's really

the traditional three leg stool. W're probably --
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we are nore behind on this leg of the stool than on
the other two. So we're playing sone catch up.

So | do want to approach this with sone
urgency, but also it's nore inportant to do it right
than to do it quickly. That's why we've tried to get
the very best mnds and ask for your help.

Agai n, thank you very much. |If there is --
"' m happy to answer any questions anybody nay have in
terns of what we think we would |ike you to do, or
guesti ons about the programnms, or anything el se before
| slip back and | et you get on with what you need to
do. Any questions?

Ckay. Seeing none, thank you very nuch.

V5. TI DWELL- PETERS: Thank you,

Conmi ssi oner Astrue.

We are actually scheduled to take a break
now, but why don't we nove into our first
presentation to be by Associ ate Conmi ssioner Richard
Bal kus.

Richard is the Associate Conmi ssi oner of
the O fice of Program Devel oprment and Research in the

Ofice of Retirement and Disability Policy.
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Associ ate Comm ssioner Bal kus is going to give us an
overvi ew of the Cccupational |nformationa
Devel opnent proj ect.

Good norni ng, Richard.

MR, BALKUS: Good norning, Debra.

Wel cone. Thank you for your willingness to
participate in this Panel. W |ook forward to our
col  aborative efforts in the nonths to come as we
nove this project forward

I think the Conmi ssioner shared with you
sone of the needs of our disability program and
certainly updating our occupational data, is a |ong
recogni zed need for our Social Security Disability
I nsurance Program and our Suppl enental Security
I ncome Program Many of our stakehol ders out there,
Congress, the Governnent Accountability Ofice, and
the Social Security Advisory Board have | ong
recogni zed the need to update our occupationa
i nformati on.

| wanted to basically indicate to you what
our expectations are for you, at least in the com ng

nonths here, and talk to you a little bit about some
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of the other activities that we have underway to
support this project.

First of all, we're hoping for two things
by the end of this fiscal year. For you to basically
devel op the paraneters for the -- what we refer to as
the content nodel for the COccupational |Information
System This is basically the data el ements that
will be included to collect -- the data el enents we
will be collecting for each occupation

I think it's inportant, as you approach
this task in the com ng nonths, to renenber that we
have to try to devel op and work with a conmon
| anguage here. The adjudi cator needs to be able to
interpret that nedical evidence, nove that nedica
evidence in terns of devel oping what you will |earn
nore about; but coming up with what we call the
resi dual functioning capacity of that individual
That's basically indicating what are the abilities
that this person still has, despite their inpairnent.
Then translating that assessnment and matching that to
what we come up here with in regard to the denands of

work. The demands of work in terns of what that
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person may have done, or the demands of work in terms
of what other jobs that person mght be able to do
with their abilities.

The other thing that we're |ooking for by
the end of Septenber is further direction in terms of
how far we approach the classification systemfor our
new Cccupational Information System and that's
wor ki ng off of the -- the sel ected occupationa
classification systemand drilling that down further
in ternms of neeting our needs as far as individua
jobs. By the end of Septenber we were hoping to have
bl ueprints fromyou on both of those issues.

W have -- the Conmi ssioner |ast June
agreed to our overall plan to nove forward with the
long termproject here. 1In doing that, we assenbl ed
ateamwithin ny office. And those people are in the
room here to support this effort. | think we're off
to a good start. Most of the naterials that are
produced in your binder that we asked you to go
t hrough were produced by the staff.

But we al so have within the Social Security

Admi ni stration -- have assenbled a workgroup to help
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gui de the devel opnent of the Cccupational |nformation
System and these include representatives froma
nunber of our components. Qur operational components
included. So we work with themin terms of
col l aborative effort here; and we're hoping that we
will facilitate the sharing of information between
t hat wor kgroup and your efforts here as pane
nmenbers.

| wanted to indicate that there are severa
t hi ngs that we have underway currently to inprove
upon the Cccupational Information System Getting
back to, | think, the Comm ssioner's point here, in
ternms of trying to step -- start to step sone things
out here to have sone deliverables as we nove forward
with this project. And one is a short-termeffort.
That involves eval uating existing occupationa
i nformati on that has updated the Dictionary of
Qccupational Titles.

We have underway right now an eval uation of
one of those products by an independent contractor;
and we hope to have a report by May. Again, this

particul ar update, if everything goes well with the
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evaluation, will be basically a plug in type of
effort here, building on what we have already in
terms of the Dictionary of Occupational Titles with
an update on a nunber of occupations; and al so, an
occupational analysis for sone additional occupations
that are not included in the current Dictionary of
Qccupational Titles. That is one thing that we're
doing in the short-termhere to try to address our
need for updated occupational infornation.

The second thing is that we have a nunber
of research activities underway. Sone of that
i nvol ves research within the Agency, but al so sone of
it will involve contracting out for sone additiona
resources. Cetting back to the Conmi ssioner's point
here in ternms of how we maybe can approach this
| arger project here in terns of devel oping a new
Qccupational Information System but can we chunk
this out over tinme once we begin the actua
collecting of the data elements for each occupation
here.

One of the things that we have underway is

to begin to | ook at the vocational profiles of people
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who apply for disability benefits before that. W
really have not done any research in a systematic way
to identify what jobs do people come to our door
with. This would help us in terns of prioritizing
our effort here as we begin to build the system and
hopefully deliver a product early on that will, at
| east, speak to a nunber of jobs that people conme to
us with.

So in closing, | welconme you. | |ook
forward to the nmonths to come working with you on
this project. And please, contact us at any point if
you have any additional questions as we nove forward
with this project. Thank you.

MS. TI DWELL- PETERS: Thank you, Richard.

Two bits of information. The Panel wll
have | unch tonorrow with the workgroup. That will be
an opportunity for you to have a conversation and
touch base with the workgroup

Al so, Richard, will it be possible for us
to get sketches of the projects that are starting up
and begi nning now, so that we can give those to the

panel menbers?
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MR, BALKUS: Yes.

MS. TI DWELL- PETERS: Thank you so nuch.

We are going to take our break now. W are
five mnutes early. W wll be back at 9:55. Thank
you.

(Wher eupon, a recess was taken.)

V5. TI DWELL- PETERS: Ladi es and gentl enen,
if you could please take your seats. W are going to
begin. Thank you.

W wanted to thank Conmi ssioner Astrue for
being with us this norning, and al so Deputy
Conmi ssioner David Rust. W also wanted to
acknow edge our Acting Deputy Commi ssioner, Dr. Jason
Fichtner is here with us this norning. He is also
t he Associ ate Conmi ssioner of the Ofice of
Retirenment Policy. Thank you, Jason, for joining us
t oday.

Qur next presenter is Jeffrey Blair.
Jeffrey is the Acting Deputy Associ ate Counsel for
Program Law in the O fice of General Counsel. And he
is going to talk to us about the statutory

significance of how the Agency uses the occupationa
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information in our disability program

Good norni ng, Jeffrey.

MR BLAIR Good nmorning. | guess | will
be the first one to run the Power Point. | guess |
will try not to get it too far out of whack. The
instructions are to press hard, so | will try to do
t hat .

What | would like to do is go over the
history of how the statute got to be howit is now,
and just talk a little bit about things Iike how the
Agency takes adm nistrative notice of vocationa
i nformati on, and some things |like that.

Wel |, the Social Security Act originally
did not have a disability program It was just a
retirement program |t wasn't even a survivors
program at the beginning. But pretty early on
Congress and the policy makers in the Agency realized
that they needed to do sonething for people who
couldn't work before they reached the age of
retirement. So Congress gave consideration to
provi di ng benefits to those who were totally and

permmanent |y disabled as early as 1938. The probl em

S R C REPORTERS
(301) 645- 2677



10

11

12

13

14

15

16

17

18

19

20

21

22

30
at that point, of course, you know the depression.
And the -- sone uncertainty of how much that type of
probl em was going to cost. O course, shortly after
that, you know, World War |l intervened, so
everything kind of got put on hold for the duration
of the war.

During the 40's and the 50's the Agency and
Congress kind of devel oped what do we want a
disability programto |look |like? You know, what
principals do we want to apply? What did Congress
want to do when it created the progran? So there
were some advisory conmittee reports and things |ike
that. And the principles they cane up with were a
requi renent that workers have a recent substantia
attachnment to the | abor market. That's why you
have -- you have to have affordable coverage and
be -- have insured status and all that.

They didn't want to award disability
benefits based on tenporary, short-termconditions.
So you had a waiting period before you could be
eligible to receive benefits. There was also a

strong feeling that people who are disabled needed to
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have vocational rehabilitation. So there was a
strong conponent of vocational rehabilitation in the
principles that Congress developed in the 40's. And
there was al so going to be a very strict definition
of disability.

So with that background in mnd, you know,
in 1954 Congress enacted the 1954 disability
amendnents. They didn't call for paynment of
disability benefits |ike we have now, but a
disability freeze, which was basically, you woul dn't
count the period of disability in when you are
figuring out the noney for your retirenment benefits.
But there was a definition of disability, and it
| ooks fairly simlar to what we have now.

The key points, that is inability to engage

in any substantial gainful activity -- sane thing we
have now -- by reason of any nedically determ nable
i mpairment -- again, that's the sane thing we have
now -- and the inpairnent had to be of | ong,

continued, and indefinite duration. So rather
than -- that subsequently was changed to a 12 nonth

duration period. Oiginally, the inpairment had to
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And Congress also felt strongly that they
want ed the adm nistration of the disability program
the federal administrators, to work closely with the
state agencies. So they provided that disability
determ nati on could be nmade by state agencies
pursuant to agreenments with Social Security.

The reason for that -- there was really a
coupl e reasons. They wanted to, again, encourage
vocational rehabilitation. And they also wanted to
t ake advantage of existing state |evel contacts with
nmedi cal professional and vocational rehabilitation
specialist. That lasted for a couple of years, and
then in 1956, the 1956 Disability Anendnent first
aut hori zed paynent of disability benefits.

It was a little nore of a limted program
than we have now. The paynments were only authorized
to workers who were between ages 50 and 65; but it
retained the essential features of the programthat
were in the disability freeze, had the insurance
status requirenent, sane definition of disability,

and the sanme requirenent that determinations would b
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made by the state agencies. There was a six nonth
wai ting period; and again, sone strong provisions for
vocational rehabilitation

So what did Congress want to do when it
created the progranf? Legislative history says they
want ed the physical and nental inpairnent to be
sufficiently severe that it would be considered the
cause of the inability to work. So Congress didn't
want to pay people disability benefits because the
person couldn't find work, or if he or she was
unenpl oyed for reasons other than the inpairnent.

The individual who -- had to be disabled
fromhis usual work and any other type of substantia
gai nful activity. So fromthe begi nning you woul d be
| ooki ng at vocational factors. You know, can the
person do their usual work, the type of work they
have done in the past? And if they can't do that,
can they do any other kind of work?

Now t hat -- vocational factors, and the
fact that you had to be disabled from doi ng your
usual work wasn't specifically spelled out in the

statute. That, again, is in the legislative history.
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Agai n, Congress wanted a strong federal state
partnership in the disability program So the
| egislative history said the standards for eval uating
the severity of inpairnents would be devel oped in
consultation with the states.

So, you know, the Agency -- after the '54
amendments, the Agency, comm ssioner, appointed a
Medi cal Advisory Conmittee to provide technica
assistance in formulating disability policy. The
conmittee | ooked at things, recommended the issuance
of eval uation guides and standards that set forth
nmedi cal criteria for the evaluation of specific
impairments. So that's really the genesis of the
listing of inpairments that we have now. You will
hear a |l ot nore about the listing this afternoon;
but, again, it enphasizes, again, the expectation
t hat Congress expected medical criteria would be
par anount when you're eval uating disability.

The panel al so suggested that factors such
as age, education, training, and the individual's
wor k experience could be inportant in evaluating

disability. That's really the first nmention of the
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vocational factors, age, education, and work
experience that later found their way into the
st at ut e.

Now, this -- | thought this was
i nteresting, because | do a lot of regulatory work.
| spend a lot of tine review ng regulations, and you
know, the Agency first published a regulation in
1957. The primary considerati on was given to the
severity of the inpairnent. The regulation also
stated that consideration is also given to such other
factors as the individual's education, training, and
wor k experi ence.

You can see the first regul ations repeated
t he advice that the Agency got fromthe advisory
conmittee about using age, education, and work
experience in evaluating disability. Again, the
regul ati on provided that the medical evidence had to
establish that the inpairnent results in such a | ack
of ability to performsignificant functions that the
applicant can't, with his training, education, and
wor k experience, engage in any kind of substantia

gai nful activity.
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Again, the regulations, again fromthe
begi nni ng, focused on the claimant's functiona
l[imtations, and then in conbination with the
vocational factors, age, education, and work
experience would go into the determ nation of whether
or not the person was disabl ed.

Poi nt said, you know, | spent a lot of tine
reviewi ng regul ati ons, and these regul ati ons were
pretty interesting, not even two pages. About a
colum and a half in the Federal Register. That was
only one regulation that didn't take up much space.

The current subpart B regulations, on the
ot her hand, take up about 250 or so pages in the
Federal Register. Even if you take out the |istings
and Gid Regs, it's still over 100 pages in the CFR
So life really was a |l ot sinmpler back in the '50's.
| looked at regul ations that have been, you know, 400
doubl e spaced pages. Wien | | ooked at this | said,
oh, that woul d have been nice; but can't do that
anynore.

But you can see that the first regul ations

repeat ed the key concepts that were in the
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| egi slative history of the '54 and '56 anendnents.
You know t he enphasis on nmedi cal factors, but also
considering a person's ability to do their usua
wor k, and the vocational factors of age, education,
and work experience. But the regulations didn't have
a lot of detail. So that kind of left themopen to
judicial interpretations.

Courts had to |l ook at things |ike, what
does it nean to be -- to have an inability to engage
in any substantial gainful activity. The courts read
that phrase to nean what was reasonably possible, not
what is conceivable. The quote froman Eighth
Crcuit case from 1959, | think, is pretty difficult.
It wasn't the intention of Congress to inpose a test
SO severe that it -- as that required by the
secretary; and to exact as a condition precedent to
t he mai ntenance of a claimthe elimnation of every
possi bility of gainful enploynent.

The interesting things about -- when | was
| ooki ng at sone of these cases fromthe '50's, which
| don't have a | ot of opportunity to do, there was

still quite a bit of delay in the process. People
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were filing the benefits in 1955 and getting recorded
in 1960. The courts also | ooked at things |ike, what
did it nean to be unable to do any substantia
gai nful activity?

The courts tended to use an enployability
standard. Could the individual obtain work with his
background, education and training. Now, you can see
froma prior discussion of the legislative history,
that really wasn't what Congress and the Agency
i ntended in devel oping the disability progran but
the way the courts |ooked at it, if the person wasn't
enpl oyabl e, he or she could be found di sabl ed.

And | think that's typified by a case |
| ooked at from New York from 1957. It said the
clai mant coul d be found di sabl ed because the
performance of a clerical job mght be unrealistic
and irreconcilable with his training and experience.
Furthernore, his ability to obtain such enmploynment in
vi ew of his selling background, m ght be doubtful.

In any event, these are natters that should be
considered by the referee -- now the admnistrative

| aw j udge.
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The court was | ooking at things like, can
he actually get a job? And was it reasonable to
expect soneone -- | guess this guy was sone kind of
sal esman. WAs it reasonable to say a guy who has
worked all his life as a sal esman was now suppose to
go and do sone kind of office work? Even if he was
physically capable of it, was that something that was
realistic? And if it wasn't, the person should be
found di sabl ed.

So in response to decisions like this,
yeah, the Agency anended its regulations in 1960.
And they clarified that a person woul dn't be
consi dered di sabled if he was unable to work because
of hiring practices or because of technol ogica
changes in the industry.

Courts, however, didn't always foll ow what
the regulations say. Kind of like now There was
also a significant case in 1960 that had a lot of --
led a lot of inpetus to change with the program --
the direction of the program A case call ed Kerner
fromthe Second Circuit. It is really a |landmark

case early in the disability program Part of the
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deci si on focused on enployability. They said, the
nmere theoretical ability of a person to engage in
substantial gainful activity is not enough if no
reasonabl e opportunity for this is available. Kerner
al so formul ated what the |l awyers called, the shifting
burden of proof.

It is probably the nost inportant concept
froma case, and it is still a concept you will see
utilized by the courts here. They said, "it
shoul dn't be hard to provide better nedical evidence
as to what the plaintiff can and can't do, and a
Secretary's expertise should enable himreadily to
furnish information as to the enpl oynent
opportunities, or lack of them for persons of
plaintiff's skills and linitations.

So that's kind of setting it up as nuch
nore judicial nodel, than the nodel that the Agency
was wor king under. |f you go back and read the rea
early history of the program-- the origina
provisions for |ike a hearing process talk about an
attitude of synpathetic conversation, where a person

just cones in and tells her story, and it is rea
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informal. Cases |ike Kerner and sonme of the other
cases, you start to see the court's inposing a nore
judicial type nodel on the administrative process.

Then, they al so recognize -- they said "we
recogni ze that the department nust process many
t housands of disability applications annually and
that it is inpracticable to treat even the relatively
smal | proportion that go to hearing with the
el aboration of the trial of a personal injury case.
We don't insist on anything approaching that. Thank
God for that. It would be hard to do a half a
mllion personal injury trials every year

So the Agency attenpted to respond to
Kerner by using a doctrine called adm nistrative
notice. They cited sel ected governnment and
i ndustrial studies that showed the results of
surveys; and the surveys reflected how individuals
with certain inpairments could or could not do
certain jobs.

Sone parts, you know, said that was a
perfectly fine thing to do. Sone parts rejected the

Agency' s approach of being -- one court said was too
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far in the real mof conjecture and theory to support
the denial of benefits.

So al ong about 1965, '66, the Agency then
deci ded, well, you know, how do we prove that there
are jobs in the econony that sonmeone can do? And
they started to enploy vocational experts at hearings
to address the individual's situation; and they al so
devel oped a task force to study vocational issues.
That led to the devel opnent of offices within the
Agency that kind of focused on vocational issues and
how t hey were eval uated

But then right after the Agency started

usi ng vocational experts, the Congress took a | ook at

the issues. In the '60's, you know, there was a big
spi ke in, | guess, the actuarial costs of the
program So Congress was -- reacted to that, and to

the trends of the types of decisions |I have just
di scussed. So Congress was concerned about the way
the definition of disability had been interpreted,
and really had been eroded over tine.

Congress found that there had been an

i ncreased tendency of the courts to place the burden
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on the Agency to identify jobs for which a clai mant
coul d be hired.

There was al so a narrowi ng of the
geographic area in which jobs nust exist to a
specific distance fromthe claimant's hone. That's
sonething that | actually ran across when | was a
young lawyer. | was arguing a case in the Ninth
Crcuit. | was up against a |lawer who had read sone
of these old cases, but hadn't read the statute.

So | worked in Denver and -- in the Ninth
Crcuit this guy argued that his clai mant was
di sabl ed, because the governnent hadn't shown that
there were a substantial number of jobs within
50 mles of Yak, Montana.

Yak, Montana, if you look at it, it is way
up in the northwest corner of Montana. There is
probably nothing within 50 miles of it, except for a
significant nunber of noose and elk. It is way out
in the mddle of no where. But you know, he
hadn't -- the attorney hadn't read the statute, but
he had read all these old cases. Those were the type

of cases that Congress specifically wanted to
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overrul e.

And there was al so another case, a Fourth
Crcuit case that found a clainmant coul d be found
di sabl ed even though he was doi ng substantial gainfu
activity. That is not an idea we |like either

Congress in '67 nmade several key changes to
the definition of disability. First, required
explicit consideration of vocational factors; age,
education, and work experience. Said -- responded to
all the cases on enployability. Saying, your ability
to be hired, it is irrelevant under the statute.

It defined work which exist in the nationa
econony to either exist in several regions of the
country or your |local econony. And it clarified that
the Agency gets to determi ne what constitutes
substantial gainful activity; and that a person who
engages in substantial gainful activity is not going
to be found disabl ed.

So things went along through the '70's.

The Agency used vocational experts at the hearing.
But the -- there was a lot of criticismof how the

Agency used vocational experts to identify that issue
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of jobs in the national econony.

The testinobny was based on standardi zed
gui des, including the DOT, and the Cccupati ona
Qut | ook Handbook, but VEs were frequently criticized
for being inconsistent in the treatnment of simlarly
situated claimants. One VE night say sonmeone with a
gi ven set of characteristics couldn't do a
significant nunber of jobs. Qhers could say, yes;

t hey coul d.

So the Agency tried to inmpose sone
uniformty on the process; and in 1978 they published
t he Medi cal Vocational Cuidelines. Quidelines are a
matri x of age, education, work experience, and
various conbi nati ons of exertional limtations. And
they direct the conclusion of disabled or not
di sabl ed in cases in which they apply wi thout the
need for vocational expert testinony.

That -- the promulgation of the guidelines
led to a lot of further litigation that ultimtely,
in 1983, the Suprene Court upheld the Agency's
authority to use the guidelines. And it was kind of

based on the concept of adnministrative notice. So
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administrative notice is kind of the admi nistrative
equi valent of judicial notice. It says that the
Agency can take notice of matters of comon
know edge, as well as matters of technical or
scientific facts that are within the Agency's area of
expertise.

Court's really have | ong recogni zed SSA' s
ability to administratively recogni ze facts. Sone of
the cases fromthe '60's where the Agency was relying
on those vocational studies upheld that. W also had
cases in the '60's where the Agency was taking
adm ni strative notice of the contents of different
nmedi cal texts, and nedical treatises.

So alot of tinme there was a fairly | ong
hi story of courts approving the use of adm nistrative
notice. And the Agency uses it in a couple of
di fferent ways. First, you know, the grid
Regul ati ons are based on the concept that the Agency
can do rule nmaking to determne facts that aren't
uni que to each claimant. First of all, legislative
facts. The existence of jobs that exist in the

nati onal econony for claimants with a given
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characteristic.

The Agency al so uses it when --
adnmi ni strative notice when it determ nes the
requi renents of a person's past work as it's
generally performed in the econony. Usually, the
Agency doesn't have a vocational expert cone in and
say when sonebody says, you know, | was a security
guard, but | have to lift 100 pounds.

Well, that's not how a security guard job
is usually performed. They can | ook at things |ike
the DOT to determ ne the requirenents about a job
performed in the national econony. And courts have
said, you know, that's a perfectly fine thing to do.

So like | said -- screwed up; backwards.
Forward woul d be good.

So currently the Agency still uses
vocational experts in a lot of cases and it relies on
occupational information. Again, the grid Regs don't
apply in every case. They don't direct a concl usion
in every case. W still have a need to use
vocational experts in a nunber of cases.

The Agency has al so seen a | ot of
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litigation over Social Security Ruling 00-04p and the
Dictionary of Cccupational Titles. That ruling, you
will hear about later, is fornulated in response to a
Tenth Circuit case called Haddock a few years ago
where the administrative |aw judge had to ask the
vocati onal expert about any conflicts between his or
her testinony; and the Dictionary of Occupation
Titles.

The Agency kind of codified that in a
ruling and said, you know, the administrative |aw
judge has to specifically ask if there is any
conflict between what you are testifying to about the
requi renents of jobs, and what's in the DOT? And if
there is, then, you are suppose to obtain some kind
of reasonable explanation. It is not that the DOT
trunps the VE or the VE trunps the DOT, just has to
have an expl anation fromthe di screpancy.

It could be that the VE has gone in and
done a lot of job analysis, or has other information
that is not in the DOT. That's led to a lot of
litigation, because ALJs don't always ask that

guestion. And you know, is that sonething that
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necessarily the court has to reign in for if there
really is no conflict. That probably is our current
vocational issue that we see the nost litigation on.

We have al so seen plaintiffs try to devel op
chal l enges to the testi nobny based upon the failure to
update the DOT. W were tal king about that on the
break. You know, that's sonmething that's hasn't gone
forward; but maybe sonething we will see in the
future, naybe not.

But if you guys have any questions or
anything, | would be happy to answer them

MS. TI DWELL- PETERS: Thank you. Do any of
our nenbers have any questions?

M5. KARMAN:. Jeffrey, would you just
briefly tell us alittle bit about what m ght we --
what m ght the Panel need to consider in terns of
Social Security developing its own information with
regard to adm nistrative notice? |s that an issue
that we need to -- what would we need to keep in
m nd?

MR BLAIR Well, | nmean, the -- as a

general matter of administrative |law, you know, an
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Agency can take what the adninistrative procedure act
Agency calls official notice of sonething of a fact,
then generally have to give the person the
opportunity to rebut that fact. The reason that
doesn't happen necessarily with respect to the
gui delines in nost cases is because the ruling nmaking
process with the person who has the opportunity in
public. So | don't think there is any problemthere.

Certainly, the current Regul ations allow
the Agency to take administrative notice of reliable
job information like that in the DOT and the various
ot her sources that are listed in the regul ations.
Presunably, you know, you want to keep within the
current statute. Oherwise, that will be sonething
that's outside the Agency's hand if you have to go to
Congress and say, you know, we would really like to
change the definition of disability.

Probably not sonething that Congress woul d
find -- not sonething that you would probably find
Congress willing to do if you are significantly
changing the definition of disability. You need to

work within the existing definition of disability and
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the existing statutory structure. But certainly in
ternms of what you come up with, you know, there is --
at the end of the day, there will be a regulatory
process that the Agency will go through; and that
will give the public and anyone el se, you know, any
i nterested persons the chance to say, hey, it was a
great idea. No, it is a bad idea. Here is why. The
Agency will go through that reasoned process that it
goes through in rule nmaking to cone up wth whatever
final rules it decides to come up with.

You can keep it within the framework of the
statute, and the concept of administrative notice is
pretty -- and the ability of the Agency to devel op
| egislative facts through rule nmaking is pretty well
est abl i shed.

MB. TIDVELL- PETERS: Ckay. Thank you,
Jeffrey .

MR BLAIR  Thanks. Good | uck.

V5. TIDWELL- PETERS: Qur next presenter is
Sylvia Karman. Sylvia is a nenber of the advisory
Panel and also the Director of the Cccupational

I nformati on Devel opnent Project. She is going to
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outline sone of the challenges faced by SSA by its
use of the DOT.

M5. KARMAN:.  Good norning, everyone

MS. TIDWELL- PETERS: And Sylvia's
presentation is found in your binder behind her bio.

MS. KARMAN. Ckay. You know, this
presentation this norning is really just to give you
all -- just to introduce sonme of you to the
Dictionary of Cccupational Titles. Certainly not
every nenber of the Panel has a daily use of this
particular classification system So we felt that
what we would do is sort of segue what Jeffrey Blair
has presented to us with just a little introduction
to the Dictionary of Cccupational Titles. Wat does
it mean to us, and al so explain how the Dictionary of
Cccupational Titles is so integrated into our policy
and prograns.

Oh, |'msuppose to run this thing. Ckay.
Here, we go.

So by way of transitioning fromJeff
Blair's presentation on the |legal significance of

occupational information in our disability prograns,
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I would like to talk briefly about the connection
bet ween the | aw occupational information resources
and our adjudication process known as the sequentia
eval uation process that Tom Johns is going to cover
this afternoon.

And you do -- all the panel nenmbers have a
copy of the definition of disability in your
packages. | think it's near the back. | think it is
pr obabl y behi nd nunber four

Basi cally, Jeff did nention changes that
cane about as a result of the Social Security Act in
1967. And this portion of the definition of
disability is the portion that is going to be of npst
interest to us. And basically, as Jeff pointed out,
this definitionis still in effect today.

As noted earlier, SSA found that there were
many cases that it could not -- that could not be
decided upon in the late '50's and early 60's on
nmedi cal facts al one; and we noved eventually to put
the consideration of vocational factors into our |aw.
And they're -- of course, we nust assess that, you

know, an individual, if their inpairnent is, in fact,
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severe -- a physical or nmental inpairnent is severe
that it would prevent them from being unable to do
not only their past relevant work, but any other
wor k.

So in other words, their incapacity to work
has to stemfroma nedical inpairnment. That's
certainly sonething that's going to becone of
i mportance to us as we | ook at, for exanple, what
kinds of information SSA wants to gather to include
in a content nodel. There are elenents of
information that are entirely useful and appropriate
to put in other classification systens; but when, in
fact, we are looking at things that are involved with
assessing disability, it narrows our range a bit --
or at least in sone areas. |In sone areas, it nmay
broaden it.

In any case, these concepts, of course, as
| mentioned earlier, are reflected in our five step
process. And | think one of the three -- the main
three reasons that we are actually | ooking at what
conpels us to use the Dictionary of Cccupationa

Titles -- and you're going to hear this severa
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times, | think, throughout our presentation.
Certainly, right now, and again, tonorrow. | know
that this has al so been part of the material that you
have in your package.

But our -- you know, vocational assessnent
process and really any occupational information
resource that we use nmust enable us to conpare work
requi renments with worker trades. And the person's --
so that we can determ ne the person's function based
on the nedical and other evidence in file.

And then, determine to a degree, you know,
how -- to what degree a personal's inpairnent
actually prevents them from doi ng, you know, other
work. I n other words, how does it affect their
physical and mental linmitations. And it nust also
refl ect work, you know, the national existence of
work in significant nunmbers. And basically, what
we're saying here is that the work is -- actually
exist, and that it is not obscure.

Finally, it must, of course, neet a burden
or enable the Social Security Administration to neet

its burden at step five. And again, Jeff nmentioned
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that we take administrative notice of that.

The DOT is, you know, not the only
classification that is out there. For many, many
years there have been other types of occupationa
i nformation that have been avail able, but Socia
Security has cone to find over many years it has been
working with the disability prograns that the DOT
cane closest to nmeeting all of our requirenents.

So | just wanted to just show you all the
sequenti al eval uation process, which will be covered
inalittle nore detail this afternoon. But largely,
our focus will be on, you know, those points in the
process after step three.

So, you know, it's worth noting, though,
that the first three steps as well do take work into
consideration. Every step in our programin the
essential eval uation process does cover work
Certainly, the first one, are you currently working?
You know, the current SGA anount, the substantia
gai nful activity ampunt is $980 a nonth. It's $1, 640
for blindness.

The second step invol ves | ooking at whet her
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or not the person's inpairnment would result -- would
be severe for the duration of time that's
appropriate. And whether it's severe enough to
prevent doing basic work activity, such as wal ki ng,
standi ng, you know, understanding and carrying out
sinple instructions. This is really a de nininis
standard that the Agency nmakes a deci sion about.

Then we nmove on to step three, does your
i mpai rment actually prevent you from doi ng any
gai nful activity; and that's a nore stringent
standard than that at steps four and five

But basically, after you get past step
three, we are looking at -- you know, in our initia
adult clainms, you know, well over 50 percent of our
clains fall into the step four and five realm So a
substantial nunber of our cases need to, you know,
i nvol ve occupational information in sonme way; either
fromthe | ook of, you know, how we assess residua
functional capacity; then, nove on to step four; and
if we make a decision there. |If we don't; then, we
nove on to five. And again, we are using

occupational information
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So basically -- and we did put sone copies
of the Dictionary of Cccupational Titles, the big
tons that are on either side of the table here for
t hose of you who have never seen them just to give
you an idea of what they actually look like. And
actually, a nunber of our adjudicators do use
software progranms that are on line. They don't tend
to use the books, but that's basically just to give
you an idea of what this actually |ooks I|ike.

The Social Security Adninistration does
used DOT as its primary source of nationa
occupational information. And a |ot of people don't
realize that the selected characteristics of
occupations are a part of that, because they're so
use to using the -- the software prograns that are
all sort of together. So people don't recognize
whi ch is which.

But in any case, the Social Security
Admi ni stration worked with the Departnent of Labor
back in 1966 to devel op an inter-agency agreenent.
Depart nent of Labor went out and collected a | ot of

i nformati on that Social Security uses, having to do
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wi th reaching, and clinbing, and stooping, and
crouchi ng; vision, hearing, conmunication, and
envi ronnent al demands. So those things that were not
part of the original Dictionary of Cccupationa
Titles in the two white binders. There are two white
vol unes. That was added on |ater and done really for
our purposes; although, a |lot of other people do use
t hat .

In any case, one thing that's worth noting
is that, you know -- and | believe the Commi ssi oner
nmentioned this, and probably Richard nmentioned this
as well, the Dictionary of Cccupational Titles was
not designed originally by the Department of Labor
for use with disability prograns. |In fact, it was
designed in 1939 to nmatch job seekers to jobs. And
it did a good job of that for many, nany years.

The Departnent of Labor published revisions
for the Dictionary of Cccupational Titles. | think
the |l ast substantial one was in 1977, and there were
| esser revisions in the 1990's. But truly Socia
Security just sort of began to bring this into its

process, because it seened to neet our needs very
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wel . But that was sort of, you know, an accidenta
surprise, was not something that the Departnent of
Labor had originally intended.

So as we nove forward, | just want to point
out really that our policy in the nmeantinme -- Socia
Security spent a nunber of years using the Dictionary
of Cccupational Titles. Then In 1978 we did publish
what we called our Gid Rules, the Medical Vocationa
Gui delines; and you all have that information in your
packages as wel | .

And they are, you will note, based largely
on DOT definitions. O course, we took
admini strative notice of reliable information and
that. In this case, specifically, we took
admini strative notice of the dictionary of
Cccupational Titles. It is, in fact, that which is
the structure under which our -- on which our grids
are based. And as well, our physical RFC is based on
the DOT nmeasures for physical job demand.

So when we actually tal k about what the DOT
does for the Agency's disability program it really

does function as a bridge between the residua
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functional capacity or the denands for work, or at
| east what we tend to call the demands for work.

One of the things you may have accessible
to you, just so you know, behind the materials for
this particular presentation you have a copy of the
RFC, the residual functional capacity assessnent, and
the nmental residual functional capacity assessnent.

Well, if you take a | ook at the residua
functional capacity assessnent, and you know, you go
to page two, and you will see there are sone
exertional limtations there for lifting and
carrying, and standing, and wal king. | guess the
i mportant part of this is that if you were to conpare
that with what is generally reported for a job for a
DOT title, you will find that the DOT title
t hemsel ves al so record this kind of information.

So in essence, Social Security really just
took the nmaterial, the measures fromthe DOT and
i mpl anted themin our residual functional capacity
assessnent.

We al so had printed out for the Pane

copies of a DOT title printed off fromone of our
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el ectroni c software prograns that the Agency uses. |
believe this one was OccuBrowse. W al so use

Skill TRAN; there is Law Desk; there is OASYS. So we
have several other software prograns. But this one

i s about a construction worker.

If you were to go to the second or third
page, dependi ng on whet her you have a front or back
copy -- and that probably was a separate piece of
paper that | nust have laid next to your materials
this morning -- you will notice, again, there the
physi cal demands of clinbing and bal anci ng, and al
of these different things. It will indicate the
extent to which these things are required; you know,
whet her they are frequently or occasionally. Again
this is just to let you see how, in fact, the two are
interrel at ed.

One of the things we like to tal k about
with regard to, you know, the DOT being a bridge
bet ween the residual functional capacity assessnent
and the demands of work is that, basically, we
have -- if we think of it as one equation, okay, in

which -- in order for the equation to be bal anced,
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you know, in order to show that the individual can
in fact, do, you know, any other work in the economny
or do their past relevant work, those -- both sides
of the equation would bal ance, and the one side would
be the person's -- the human function, the residua
function. And then the other side, of course, is
the -- what is required in the world of work?

And so the DOT was enabling us to nake that
bridge with nedical evidence. And our way of
interpreting it, then, would be our residua
functional capacity assessnent, which is the people
side of the instrument. The person instrument.

Then, the other side of the world of work woul d, of
course, be the Dictionary of Cccupational Titles.

So in any case, the point really is, is
that the DOT enabled us to bridge this gap between
what is available in terns of, you know, medica
evi dence, functional evidence, and our way of
interpreting what that mght nean in ternms of a
person's human function that stens froma nedical --
a severe nedical inpairnent. So let's see. Last

one.
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So really, one of the big reasons that
we're here today is, of course -- you know, the
Agency is now asking that we redouble our efforts to
wor k on an updated National COccupational |nformation
Systemthat is tailored for Social Security. And
we're going to be sharing our background and our, you
know, expertise on the Panel with, you know, our
actual project teamand our -- we have an interna
wor kgroup that Richard Bal kus had nentioned that
we're going to talk a little bit nore about when we
get to our plans, which, | believe, is tonorrow

And we're al so going to be covering, you
know, just stepping us through a lot of the nateria
that was in your package, except trying to, perhaps,
present it in a bit nore detail and to give you,
hopeful ly, a better sense of what our Agency does.

So, you know, that we're here today. W're
going to this afternoon talk about howit is we
actual ly assess disability; and then tomorrow we
would I'ike to cover, you know, what are the roles of
t he various users of occupational information, or

users within the disability system who adj udi cate
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clains both at the initial level and the disability
determ nation services, and in ODAR at the ALJ |evel;
and then also the reviewers. Wo are the revi ewers?
And then other individuals -- other individua
offices that are part of this. And all those
i ndi vi dual s have -- are stakehol ders on our interna
wor kgr oup.

And we will also cover what work has Socia
Security done in the past? | nean, this has been --
this issue has been with us for a long time. What
ki nds of things have we done before that m ght inform
us as we nove forward; and as well, what would an
i deal Cccupational Information Systemlook like to
us? At |east maybe not froma 30, 000-foot |evel, but
maybe froma 100-foot |evel, what are our
requirenents that mght help give us sone structure
around whi ch we know we need to work?

And then, finally, we will just cover our
pl ans tonorrow afternoon to give you an idea of the
plans for the entire project of which the Advisory
Panel will be focused on the research and devel opnent

portion. So you know, that will kind of help orient
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you, kind of give you a map. And we do, in fact,
have a map. There is a road map in your materials
that's iterative; and we will talk a little bit about
that as well. That's kind of to help you al

associ ate the materials that we have given you at
this point.

We realize that we were sending you an
enor nous anmount of docunents; and that, quite
frankly, it may not be apparent to everybody what
t hose docunents signify. And why are we sendi ng you
all of this? And where does that fit in with the
bi gger picture? And gee, have we not, in fact,
consi dered sonme other things to do? So that's what

that road man tries to get at, to show you where you

are; like a nap, you are here; this is where we need
t o head.

So anyway, | don't know if any of you have
any questions. | will be glad to answer them

No. Ckay. Thank you very rmuch.
DR. SCHRETLEN:. Actually, | do have a
guestion. It mght actually be nmore for Debra. That

is, we're hearing these terrific presentations, but
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I'mnot quite sure how the discussion at the end of
the day will proceed, and whether or not we will have
access -- | know that we will have access to Sylvia,
because she is on the Panel; but sonme of the other
presenters.

MS. Tl DWELL- PETERS: During the course of
t he Panel's di scussion and deliberation at the end of
the day, we will review and devel op action itens
where the staff will go back to the Agency and gat her

i nformati on that you need. So if we don't have

access to the Panel -- to the presenters

i mediately -- and sone of themw || have the
opportunity to join us for lunch today -- then, we
wi Il have the opportunity to get any information that

you will want fromthem and bring that back to you
And if you need to have themrevisit, we will make
t hat happen al so.

Thank you, Syl via.

Over the course of the norning we have had
the opportunity, basically, to introduce you into
what we do here at Social Security. Sone of the

i ssues and the chall enges that we face as we nove
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forward with this project. But the one thing we have
not had the opportunity to do yet is to hear about
what your areas of expertise and specialty are.

So if we could take sone tinme before we
break for lunch and have each of the menbers tell us
a bit about what your work is, your interest in this
project, and how you think it would be hel pful --
what your role could be noving the Agency forward.

Lynnae, we start with you, please.

M5. RUTTLEDGE: Sure. Thanks, Debra.

My nane is Lynnae Ruttledge. | amfromthe
state of Washington. | amthe Director for the
Di vi si on of Vocational Rehabilitation. So it is our
organi zation that has a significant anmount of
expertise on the vocational side. In our
organi zation nore than 40 percent of the people we
serve are individuals who were presuned eligible for
vocational rehabilitati on because they receive SSI or
SSDI .

So we know a | ot about the Social Security
system and we're al so, by reason of the law, a part

of the Work Force Investrment Act program So we work
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very closely with the Departnent of Labor

So we're kind of at that apex where Socia
Security, and Departnent of Labor, and Vocationa
Rehabi litati on can and should be real partners in
this process of figuring out howto be able to help
assess whet her or not an individual should be allowed
for Social Security, and whether or not they can go
to work. And if they can, what could they do?

| started in this field because | ama
person with a disability, and have a trenendous
amount of passion around the enpl oynent of people
with disabilities, regardl ess of the severity of
their disability.

| am probably one of the people that
Conmi ssi oner Astrue is talking about this norning who
would Iike to challenge the definition of disability
that Social Security uses. | understand that | need
to conply and be conpliant in this process. And | am
going to be a good Panel nenmber, and I won't raise
that too often.

But | do have expertise and background in

determ nation of disability. Wwen | was in the state
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of Oregon, our division of vocational rehabilitation
al so administered the DDS program so | have a great
deal of knowl edge about how disability is determ ned
as well as the outcone of that process. So -- and
I"mjust delighted to be here. Thank you.

V5. Tl DWELL- PETERS: Thank you, Lynnae.

DR. FRASER: Hi, ny nane is Bob Fraser. |
ama rehabilitation psychologist. M Mster's degree
is in vocational rehabilitation counseling. | direct
neur ol ogy vocational services at the University of
Washi ngton. W deal with folks with diverse
neur ol ogi cal disabilities. About a third have
epi | epsy, about 25 percent or so have M5, multiple
sclerosis; and another 25 percent have traumatic
brain injuries, and other neurol ogi cal conditions.
Qur outcones are vocational. W are responsible for
bet ween 90, 130, 40 people going to work each year

| do research in terns of vocationa
out come and predictional vocational outcone across
those disabilities has been nmy major focus. | have
been involved in the Epil epsy Foundation for a nunber

of years on their board, and also on different
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responding to Social Security -- kind of the
derogatori es about inpairnment and epil epsy.

My dissertation was in the area of task
anal ysis and use of rehabilitation personnel; and I
know a fair anount about different types of job
anal ysis that mght be helpful to the group. | have
al so served as a vocational expert for Social
Security and have been, frankly, quite frustrated
with the system for a nunber of decades due to the
DOT basis for, you know, our testinony.

So hopefully, we can work sonewhere within
that -- somewhere between O*Net and DOT, and cone up
with some type of tenplate that can be useful. O
per haps, as was nentioned earlier today, sonme way of
wor ki ng off the existing DOT, not reinventing the
wheel , and still conme up with sonething that can be
useful for all the parties involved.

M5. SHOR My name is Nancy Shor. | am
Director of the National Organization of Social
Security O ainmants' Representatives, which is

unwi el dy now called NOSSCR It is about 4,000

S R C REPORTERS
(301) 645- 2677

71



10

11

12

13

14

15

16

17

18

19

20

21

22

72
nmenbers, primarily attorneys across the country whose
common denomi nator is representing Social Security
and SSI disability claimnts.

| was a clainmants' attorney for a few years
prior to taking this job. And I think sometines I
find nyself in the nminds of each of our 4,000 nenbers
who experience on a daily basis, comng from
adnmi ni strative | aw judge hearings, their
frustrations, which may be simlar to the kinds of
ones that Bob has identified in his service as
vocational expert. And those are frustrations with
the DOT and its limtations in -- at matching up at
step four and step five that Sylvia tal ked about.

So |l think -- I"mdelighted to be here. |
think there certainly is consensus that the grid
structure is sonmewhat perilously constructed on top
of the DOT right now | amdelighted to be part of

an effort to cone up with a firner foundation.

MR WOODS: Jim Wods. | am | guess,
currently a private consultant. | am happy now to be
a special governnent enployee. | thought for 34

years working with the U S. Departnent of Labor that
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I was al ways special; but none of ny staff ever
t hought that. They convinced ne that, indeed,
wasn't.

My interest -- first of all, | really
appreci ate the opportunity to participate on this
Panel . M experience is conmng, not fromthe
di sability program side, but rather fromthe rather
mundane econoni ¢ and statistical analysis side. But
much of ny career was spent in work with | abor narket
and occupational information.

And in particular, for a four year period
from2000 to 2004, | directed the -- | guess, in some
circles, infambus O'Net Progranm and aminterested in
| ooking at -- first, enphasizing that, as with the
DOT, none of the existent occupational progranms wll
neet the needs -- the entire needs of the disability
program but hoping that some of the experience by
the Bureau of Labor Statistics and the Standard
Qccupational Cassification -- sone of the experience
we gained in the O'Net project can hopefully inform
the process of this Panel and the workgroup itself.

So that where there, perhaps, is
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information that is useful, great; but |I think nore
importantly, | think we have | earned a | ot about
different ways of gathering information, analyzing
i nfornmati on, and using information that may assi st
the Social Security Adm nistration

I think what's nost significant that cane
out in the presentations this norning, that what is
really nost inportant is that those needs of Socia
Security be very clearly defined up front. And that
what ever is developed is responsive directly to those
needs. And then on top of that we can | ook at how
that kind of information can be coordinated and
organi zed with other systems, such as the Standard
Qccupational Cassification System

DR. G BSON. Good norning. | am Shanan
G bson, and | am here as an acadenic |largely, trained
at the graduate level. M Master's and Doctorate
were industrial and organi zational psychology. W
background and research was |argely quantitative
val i dation of job analysis and occupationa
information, in particular, the O'Net.

I now teach graduate | evel courses in Human
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Resour ces Managenent with still a strong enphasis on
the inportance of well-validated and usefu
occupational information as it relates to naking al
sorts of personnel deci sions.

So | hope that that type of framework or
m nd set can be useful to this group as we | ook at
what m ght be avail able and hel pful to, | guess,
essentially delineate the needs of those who are
di sabl ed and hel ping themreenter the work force.

| personally am | ooking forward to what
Sylvia nentioned a nonent ago -- |'mgoing to save ny
gquestion for later. But |I want to know what is idea
that at this point the Social Security Admnistration
has for this imge of what could nove forward in

terms of an occupational infornmation franework?

Li ke Janes, | think knowi ng their needs in
advance and what they're looking for will help all of
us. In addition to that, | think | amgoing to be

t he sel f-appointed devil's advocate to this group.
That's what | bring as well.
MR, HARDY: Good norning. | am Thonas

Hardy. | think I'm-- | think I'm-- of the nmenbers
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of the Panel here, | am probably the one who has used
the DOT the npbst in certain circunstances. | began
nmy career as vocational rehab counsel or, which neant
| uggi ng that book around for years and years and
years.

Thr oughout the years, | have worked in
private disability insurance. Eventually, | worked
for an insurance carrier, running the vocationa
rehabilitation departnent, which included
determni nati on of occupation, ability to perform own
occupation, any occupation; which nostly mirrors what
happens within the Social Security system

| have al so supervi sed a nedi ca
departnment, so | think in sone ways, while | amnot a
doctor, | play one at work sonetines. | can see how
the two pieces fit together as Sylvia was trying to
show.

Currently, |I'mworking now as a cl ai mant
advocate within the Social Security Adm nistration.
So | have got a nice overview of a vocational rehab
counsel or, private disability insurance, and now wth

the Social Security Adm nistration. [|'mvery excited
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about the opportunity.

M5. KARMAN. Hi, again. I'mstill Sylvia
Karman. And |'mthe one stinking fed on the Panel.
So -- as they like to say. But I'mreally thrilled
that we can be here together and do this. | have
actually -- right now!l amthe lead for the project
at Social Security. And | have been in the
di sability prograns policy area for about oh, gosh,
15 years. And during that time | had an opportunity
to take this project up a few years ago; and we, you
know, worked very hard with James Wods and sone of
his fol ks; and a nunmber of other people who were
also -- sone of whom were nenbers on this Panel and
t hroughout the nation were, you know, people in the
prof essional fields of vocational rehabilitation
assessnment and vocational expert testinony, and
peopl e who had background in disability -- private
sector disability insurance.

Basically, just trying to get out there and
i nvesti gate what kinds of things can we be doing to
hel p, you know, get at our need for nore current

occupational information; and you know, what would
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wor k best for us?

So we have been thinking about this for a
really long tinme. And so I'mreally thrilled to be
able to have a chance to work with you all. And
we're really looking forward to it. Thank you.

M5. LECHNER: Hi . |'m Debra Lechner. | am
t he President and owner of a company by the nane of
ErgoSci ence. What ErgoSci ence does is that we train
physi cal therapists and occupational therapists in
perform ng functional capacity evaluation job
analysis. And the tools that we use to train
therapists are tools that | devel oped when | was on
faculty of the University of Al abana, Birmngham |
was on faculty there for about ten years and
devel oped these tools through some research that |
had the opportunity to do.

| think what -- and we al so do -- our
conpany does functional capacity evaluation for |arge
disability carriers, post-opt for screening, job
anal ysis for large national and internationa
enpl oyers.

I think what | bring to the table is about
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20 years of experience matching worker abilities to
job demands using the Dictionary of QOccupationa
Titles as our classification system and being pretty
famliar with the strengths of that systemand the
thi ngs that could probably use a little inproving.
So | feel very honored and privileged to be sitting
on this Panel and have the opportunity to provide
i nformati on as we nove forward in making those
changes.

DR. WLSON: Hello, everyone. M nane is
Mark Wlson. | ama professor in the Departnent of
Psychol ogy at NC State University. M training is in
I ndustrial Psychol ogy. W have doctoral prograns in
I ndustrial Psychology at NC State, which | train
i ndustrial psychol ogi sts.

My research has a couple different facets
that touch on things that | think are of interest to
this Panel. | have spent a lot of tine being very
concerned about the sort of psychometric
characteristics of work anal ysis, as opposed to ot her
aspects of psychology. There are a |ot of unique

t hi ngs about work anal ysis and work neasuremnent that
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present a |ot of problens. | have spent quite a bit
of time |ooking at those. Conpleted, not too |ong
ago, a history of analysis.

I ndustrial psychol ogy is about 100 years
old, so we had a big history book published a year or
so ago. | wote the history chapter for work
analysis. So it -- I'"'msort of at the stage now of
t hi nki ng about what we have acconplished and haven't
acconplished. And even though | think it's very
i mportant that we do the task that's assigned to us,

I don't think we should -- we should also be sort of
m ndf ul of the bigger contribution that we can play
here in terms of work analysis. And | think we can
do both in terms of fulfilling the task requirenents,
but at the sane tine providing a nore detail ed and
nore defensible, valid occupational description
systemthat could have all kinds of applications for
t he governnent organizations and also for the private
sect or.

| have spent -- biopsychol ogy in general,
and our program in particular, very nuch enbraces

what's referred to as the scientist practitioner
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nodel . So | have spent extensive anounts of tine
doing job analysis of all different kinds of jobs at
all different levels of detail. And in particular,
job anal ysis that gets exam ned by various |ega

entities. Lots of concern about being able to defend

t he work.

And the other activities that | have going
on now that | think will be useful for this Pane
is -- I'"'mcoordinating the devel opnent of a new
handbook of work analysis. 1t's been quite a while

since the last one cane out. And it's a fairly
massi ve task, but the idea is that over -- well,
we're at the stage now where we have had revi ews of
t he prospectus; and the authors have all been
identified. They' re working on their chapters.
We're pretty far along. | think that will be useful
i nformati on to have

Then, | also added an on line journal that
is devoted to work measurenent. It is not -- we
don't get extensive ampunts of nmanuscripts at this
tinme, but we have noticed over the |ast two years

that my particular field is beginning to pay
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attention to sone of these issues, again, in a way
that they haven't in the past. To be honest, we
haven't paid enough attention. There are a few of us
who are sort of voices in the wilderness expressing
concern about work neasurenment issues, especially the
psychonetric characteristics, what was defensible,
and what wasn't.

My guess is, is that we will see nore of
that kind of research. And that will also, | think
be of real value to the Panel. |'mvery excited to
be here. Like |I say, | think both in doing the task
that we are assigned, but also being mndful of the
sort of larger role we can play here is sonething
that | amextrenmely excited about. So --

DR. SCHRETLEN:. Good norning. | am Dave
Schretlen. | ama clinical neuro psychologist in the
Depart ment of Psychiatry at John Hopkins University.

As | listened to all the other
presenters -- panelists describe their background,
it's clear that there is just an enornpous background
of expertise in the area of understandi ng work

demands. | think that as | |listened to the other
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panelist, | am probably the least well versed in the
Dictionary of Cccupational Titles and sort of
psychometric characteristics of work demands.

As a neuropsychol ogist, | amparticularly
interested -- and ny area of expertise is in sort of
identification and measurenment of different Kkinds of
abilities in mental abilities. That means both
cognitive abilities, but also enotional and sort of
behavi oral aspects of the person. | think that this
shapes ny clinical work, which is primarily in the
area of assessnent and consultation, but also ny
research. | have been very interested in doing
research and sort of nodeling, not at the individua
| evel of patients getting back to the work force, but
in conmunity sanples and in psychiatric patient
sanpl es, and in other neurol ogi c groups, what are the
determ nants of, not just work disability, but
functional conpetence in general ?

For me, | think that maybe what | can bring
to the deliberations of this group is sone focus on
the -- the side -- the end of the bridge that Sylvia

tal ked about in terms of understanding and nmeasuring
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resi dual functional capacity. And | amdelighted to
be part of this Panel

V5. Tl DWELL- PETERS: Thank you all. W are
schedul ed now for our -- we're going to take our
[unch break early. You will all have an opportunity
to check your e-nmail

Panel, we will neet you for lunch at 11:30;
and we will be back and convene the neeting at
1: 00 o' cl ock. Thank you.

(Wher eupon, a lunch recess was taken and
t he proceedi ngs subsequently reconvened.)

MS. TIDWELL- PETERS: Hi, |adies and
gentlemen. |If you can, please, take your seats.

W' re back in session.

Qur presenter for this afternoon is Tom
Johns who is the Disability Quality Branch Chief with
the Ofice of Quality Performance of Dallas, Texas.
He is going to take on the daunting task of review ng
SSA's sequential evaluation process for assessing
disability.

Tom wel cone.

MR, JOHNS: Thank you, Debra.
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I am one of three branch chiefs. W are a
tribe out there in Dallas.
So what I'mgoing to talk about this
afternoon is the sequential evaluation process. And

as | amsure you have al ready seen, nmany of these

slides are very, very dense. |'mnot going to be
reading themto you, | promise; but I will be hitting
the key points; and then, we will -- before the

break, we will stop and see if there are any
guesti ons.

The sequential eval uation process, or what
we call the sequential evaluation process is the
entire structure that is the basis for our
determ nati on of whether a claimant is disabled or
not. So it's actually a series of five steps. It is
a five part sequence with one of the steps having two
parts, blah, blah, blah; but basically, it's a five
step process that we followin a set order

And you basically can break it down into a
series of five questions that we ask the clai mant.
And at each step you can either -- at several of the

steps you can find the clainant disabled or not
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di sabl ed, but you usually can't do both. It's only
at the fifth step that we have to finally make a
decision. W either determine that the claimant is
di sabl ed or not disabl ed.

I"msorry, | amgoing to use decision and
determ nation interchangeably here. But technically,
DDS exam ners, the state agencies that do disability,
t hey make determi nations. ALJ's nake decisions. And
if you wish to get an ALJ excited, tell himthat a
DDS exami ner makes a deci sion

So anyway, sequential evaluation, five
steps. It's actually a series of questions that we
have.

Now, the structure goes back, of course, to
the Social Security Act. And the Social Security
Act, the Code of Federal Regul ations, and the Socia
Security Rulings are the three cornerstones of our
policy. The Act, of course, is an act; so it's |law.
The regul ati ons, once they' re published in final in
t he Code of Federal Regul ations, have the authority
of law. So they're binding on not only SSA, but also

the federal courts. And then the Social Security
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Rul i ngs are not binding outside of SSA; but generally
the district courts are well aware of our rulings and
they try to follow the intent of the rulings as much
as possible. The rulings being an expansion of the
regul ations. An expl anation of what we intended in
t he regul ati ons.

Now, the definition of disability was
touched on this nmorning by Jeff, so I'mnot going to
spend any great anount of time there. And there it
is fromthe Act. You know, we did get sued on this a
few years ago with the argunent that -- went all the
way to the Suprene Court -- attorney arguing that
when we get down to lasting 12 nonths that the
prevention of work and the lasting 12 nonths were
separate issues. And he argued that -- he had a
cl ai mant who had a severe inpairnment, which everyone
agreed. The trouble was that it had |lasted 12
nonths, but it didn't prevent work. It was our
determ nation that it didn't prevent work.

So the attorney argued that the prevention
of work, and the lasting of 12 nonths were separate

i ssues. His argurment was that since his claimant's
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disability had lasted 12 nonths that that was enough
under the Social Security Act to grant him
disability.

Now, if that had happened -- virtually,
probably everybody in this roomhas a disability of
sone kind that has lasted 12 nonths -- we would have
been in very serious trouble. The Supreme Court
unani mously determ ned that no, you had to neet al
of these factors. It had to prevent work. It had to
have | asted for 12 nonths, or be expected to result
in death.

Now, going off of that, sonething that is
really the key to our entire sequential evaluation
process, and the reason we're here, is that
di sability under Social Security is based on the
inability to work. So really our definition -- even
in the definition of disability it all cones down to,
can this individual work? And if we determne or
decide during this process that the claimant can
i ndeed, work, the individual client can work, they're
not disabled no matter the severity of their

i mpai rment .
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If we deternine they cannot work, then we
will find disability for themif they neet all the
other criteria, duration and all of those. So they
can either nmeet or equal one of our nmedical |istings
at step three. And you know, our listings are a set
criteria that we have decided are so significant that
if you neet these criteria, we're going to decide
that you cannot worKk.

Now, we certainly recognize that people who
neet these criteria, that there are sonme peopl e who
do, indeed, work. For exanple, one of our |istings
i nvol ves being blind, or being legally blind. And we
certainly know that there are nany people who are
blind or legally blind who do worKk.

Anot her listing involves being deaf. W
certainly know that there are individuals who are
deaf that do work, and work at a very high level. It
is just what -- the listings are an average. W say
these criteria are an average that nost people who
woul d neet or equal these criteria are significantly
enough inpaired that they would find it very

difficult to work.
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Then, we get down to where we have to
det erm ne whether the claimant can performany of his
or her work that was done before or cannot nake an
adjustnment to other work. Those are the three ways
we determine you can't work. You nmeet or equal one
of our listings. You cannot performany of the work
you performed in the past. And you cannot do any
other work that's available in the national econony.

Now, another key factor to remenber is
there is no such thing as tenporary disability within
our program So if you have an inpairnent that is
going to last six months, seven nonths, anything
under 12 nmonths, you are not going to be eligible for
disability. It has to last 12 nonths or |onger or be
expected to result in death. Social Security program
presunes that there are other resources for people
who have short-termdisabilities.

Now, we have toyed with different ideas
over the past under Conm ssioner Barnhart, under
Deputy Commi ssioner Martin Gerry. He wanted to | ook
at a lot of these issues about tenporary disability.

That was one of the areas he was interested in. But
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as our program stands now, tenporary disability or
for a short-termis not sonething that we | ook at.

Now, here is the sequential evaluation
process for adults. There is a separate one for
children under our SSI program But that -- since
t hat does not involve the ability to work, it's not
somet hing that inpacts on your deliberations. So
this is the process for adults. As | said, five
st eps.

And our first step is SGA. |Is the clainmant
engagi ng in substantial gainful activity? |If the
answer is no, we go on to step two. If the answer is
yes, we stop right there at step one and find the
cl ai mant not di sabl ed.

Because one of the basic precepts of the
Act, definition of disability, is that you are not
able to performsubstantial gainful activity. |If you
are, then, by the definition of the Act, you cannot
be di sabl ed.

At step two we ask whether or not the
claimant's condition is severe. |If it is severe we

go on to step three. If the clainmant's condition is
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not severe, we stop there at step two and find the
cl ai mant not di sabl ed.

At step three, that's when we | ook at our
medi cal listings. W ask whether the claimant neets
or equals the listing. |If yes, they neet one of the
listing or they equal the severity of the listings --
and we will talk about that in an a little nore
detail in a mnute -- but if they do neet or equal a
listing, we stop there, find the claimant di sabl ed.
Step three is the first step you can be found
di sabl ed.

Now, up through this step, step three, your
past work does not matter. Say that you were legally
blind or stat blind or totally blind, and you had
wor ked for 40 years. And then one day you deci de
that you are going to apply for disability. So you
quit your job. You apply for disability. W |ook at
your condition. W say well, this person is blind;
they neet a listing.

W allow -- their past work has no
rel evance to our program because work does not

cone -- becone an issue for our programuntil step
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four, sequential evaluation.

So if you neet or equal a listing, it does
not matter whether you have worked in the past or
not. It will not inpact our finding that you are
di sabled or not. So step three, if you nmeet or equa
alisting, you are disabled. W stop there. If you
don't meet or equal our listing, we performa
resi dual perfornmance capacity assessnent. And that
can be physical and/or nental assessnent, depending
upon your inpairments. Then we go to step four

At step four we ask, can the claimnt --
can the individual performtheir past relevant work.
That term "past relevant work" has very strict
meani ng in our program O course -- and we will go
into that in agonizing detail here nmonmentarily.

If the question is "yes," the claimnt can
performtheir past work -- and we will nake a big

di stinction between returning to their past work or
actually being enployed in that past work and just
being able to do it, having the physical and nenta

capacity to do it.

But if the answer is yes, they can do their
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past work; then, we find the claimant not disabl ed
and we stop there. |If the claimnt does not have any
past work or they cannot performit, then we go on to
step five.

And at step five the question is, is there
other work for this claimant in our national econony
that they can do? Yes; they're not disabled. No;
they are disabled. So those are the five steps in a
nutshell. | guess we could just stop there and go

home. But no, we will go into great detail

But at several -- at -- through step four
you will notice that there can be a decision that we
can stop, but -- and it's different, disabled or not

di sabl ed at each step. Step three is the first place
that we can find a claimant di sabl ed and stop the
process. The only other process -- if they don't
neet or equal, then we have to go all the way to step
five to allow. W can't all ow anybody at step four
or step one, or step two.

Al right. So step one, the question we're
asking is, is the individual working above SGA | evel ?

And so we consider the claimant's -- the individual's
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work activity. Now, SGA stands for Substantia
Gai nful Activity. |In SSA speak what we say is that
work has to be both substantial and gainful. That's
why we call it substantial gainful activity. So what
do we nean?

Nunmber one, it has to be substantial. It
has to be significant. It has to be sone form of
work activity that involves significant activities.
So it couldn't be that you are just paid noney to not
show up at work. You stay at hone. You just get a
check. You don't do anything. You don't consult.
That woul dn't be substantial work activity. There
are no duties assigned to that work.

And gainful, it has to be for pay. So you
could have a clainmant, for exanple, that -- graduated
and got his CPA, his accounting degree, but won the
lottery the same day. So he was set for life. But
he deci ded after a couple years that he was bored, so
he went to Red Cross and started doi ng their books,
all their accounting for them So he spends 20 years
working for the Red Cross, 40 hours a week doi ng Red

Cross's accounting. But he never takes a dinme for
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lottery. He doesn't need any noney.
If that person applied for disability, we

woul d not count that work he had done for Red Cross

as SGA. It was certainly substantial. He did a |ot
of work for them It was very inmportant work. It
was very significant; but it wasn't gainful. It
didn't involve -- no noney changed hands. So it

woul dn't be SGA

For 2009, that level is $980 for non-blind
i ndividuals. And for blind individuals, legally
blind, stat blind, it's $1,640. What that neans is
if | earned $980 a nonth, | am earning SGA, but it
has to be over that amount for us to be concerned
withit. Soif | earn $980 and a penny, | am not
eligible for disability. If | earn $980 flat, | am
eligible for disability, because |I am not earning
over SGA.

So we | ook at the average earnings per
nonth; and if the claimant is not working, or his
earnings are at SGA or below, we would then go on to

step two of the process.
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If the clainants earnings are above SGA we
stop and we deny the claimant for the ability to
wor k. The proof that he can work or she can work is
the fact that she is earning above SGA. So that's
the answer there for step one. The proof that they
are not disabled is that they are earning above SGA
| evel .

Step two. So then we ask, is the
i ndi vidual's physical and/or nmental condition severe?
And we have, of course, a very strict definition for
what we nean by "severe."

They must have a nedically determ nable
i mpai rment, physical or nental. And this can be one
i mpai rment or a conbination of inmpairments that is
severe and has | asted or expected to last 12 nonths.
Agai n, that 12 nmonths duration conmes in here. To be
severe their inpairment nust interfere with basic
work activities, and basic work-related activities.

So it can be soneone that has never worked
intheir life, but -- so do they have -- they have
never worked, so how do we determ ne whether it's

severe or not? Well, we ook at their activities at
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hone. And activities that they have done at hone
that are simlar to activities that you would have to
do in a work environment. And if it inpinges on
those things, basic work activities -- and we get
t hose out of the DOT; you know, l|ifting, carrying,
st andi ng, wal ki ng, pushing, pulling, clinbing, basic
activities like that. If it interferes with basic
activities, they are severe.

Now, if the inpairnent is not severe or it
is severe, but it is not going to last 12 nonths; it
is not going to nmeet our duration requirenents, the
claimant is found not disabled and we stop there at
step two.

Now, let me say that step two is a very,
very low threshold. If you have a nedically
determ nabl e i npairment, a nmedical diagnosis with
findings and synmptons and all to go with it, it is
not very, very difficult at all to get past step two.

In fact, it is the rare case that does not
get pass step two, at l|least satisfies -- if you have
a deterninable inpairnment. Mdst often if a case

doesn't get past step two, it's on the basis of
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duration. For exanmple, we get quite -- DDSs get
gquite a few cases where wonmen who are pregnant wl|l
apply for disability. Sone are just pregnant. W
say, well, it's a severe condition that will not |ast
ni ne nont hs.

Sone of them though, will have certain
conditions that are related to pregnancy |ike
gestational diabetes, or toxoplasnosis. There is al
sorts of other things. Again, in npost situations,
those are not going to | ast beyond the pregnancy; and
so on that basis, since very few hunan babies go to
12 months term then very few women who are pregnant
are going to neet, on the basis of that, the duration
requi renent. So again, severe interferes with work
activities; but doesn't meet our duration

So if you are not severe -- or if you are
severe and you meet our duration, then, we go on to
step three. Again, that's a very |ow threshol d.

Now, basic work activities, as | said, under
physical, right out of the DOT, right out of the SCO
the Sel ected Characteristics of Cccupations; lifting,

carrying, standing, wal king, all of those things from
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t he SCO

Now, this is one of the problens that we
have with the DOT, is that it does not rate nental
capabilities. 1t does not rate nmental functioning,
you know, mental activities. So we fall back on our
own definitions that we have created over the years.
These come out of the regulations normally.

There are four mental areas that we
determne to be basic work activity. You can see
themthere. The ability to understand, carry out,
and renmenber sinple instructions; nmake sinple
wor k-rel ated judgments and deci sions; respond
appropriately to supervision, co-workers and work
situations; deal with changes in a routine work
setting. Again, these are right out of the
regul ati ons.

Everything el se that we do on the MRFC i s
based on these four concepts. These four basic
mental work activities. That's one of the things we
hope you will fix. [In whatever you conme up with that
we will have a mental basis, you know, to -- in work

definitions, work descriptions that we can use.
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So if the claimant is severe we get to step
three. And the question is, does the individual's
nmedi cal condition neet or equal the severity of our
listing? Qur listings are in the formof what's
commonly cal l ed the bl uebook; and it is a book that
has all our listings init. They are also in the
Code of Federal Regul ations as well.

And we break it down into 14 body systens.
For exanple, body systemone is nuscul oskel etal .
Car di ovascul ar is special senses, which includes, you
know, vision and hearing; all the way up to body
system 14, which is essentially other

But things like H'V or inpairments that
cover several body systens woul d be under body system
14. Body system nunber 12 is nmental. But anyway,
these 14 body systens. And under each one there is a
series of medical criteria that we consider to be so
severe that we find you automatically disabled if you
satisfy those criteria.

Now, if we conpare your inpairnments
directly to the listings and you match -- everything

about your condition matches our criteria, you neet
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the listing and we stop, you are through. But there
are sonme people who -- who don't neet the criteria,
we can find you equal. That seens to have a -- cause
people a |l ot of consternation. An easy explanation
of equal is if we were to go to the listing for
nmuscul oskel etal, and it said, if you had an above the
knee anmputation of your left |leg, you neet the
[isting.

Well, | amapplying with above the knee
anputation of nmy right leg. | don't neet the
listing, because the listing says it has to be ny
left leg. Certainly soneone who has above the knee
anputation of their right leg, that would be just as
severe as if | had net the listing if it was ny |eft
leg. So to equal a listing we are just finding that
your set of conditions are -- have the sane disabling
effect as the criteria that are listed there. So you
don't neet those criteria, but you are equal in
severity, equal in significant.

So if you neet or equal, we stop there.

You are disabled. You are through. You get a check.

If you do not neet or equal the severity of one of
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our listings, we then proceed to step four. But in
bet ween there, before we get to step four, we have a
physician or -- in ten of our states, exami ners can
conpl ete assessnents; but we will conplete a physica
or nental or both residual functioning capacity
assessnment of your ability to perform basic work
rel ated functions. And that assessment of your
resi dual functioning capacity is what we use at steps
four and five to determ ne whether or not you can
wor k or not.

Once we get past step three, that's al
we're asking is, can you work? Can we expect this
i ndividual to work? So up to step three we don't use
the DOT, except as a tangential thing. You know, it
does define what our basic work-related activities
are on the physical side. But other than that, we
don't use the DOT up through step three. But it is
an exanpl e where the concepts, the definitions, the
term nol ogy of the DOT are all through the structure
of our disability program It really is a skeleton
on which it is based.

If we were just to yank the DOT out, we
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woul dn't have much of a struggle -- we wouldn't have
much of a programleft to determ ne disability.
Because the definitions and everything in the DOT we
use in the determ nation of disability.

So step four, what is residual functioning
capacity? Now, ordinarily, it is a function by
function assessnment of an individual's maxi mum
ability to do sustained work-rel ated physical -- |
could go on and on. It is a one long run-on sentence
t here.

The two first things that are very key is
it's function by function. So we're |ooking at the
person. And if you have seen the physical RFC form
we're first asking the maxi mum anount that they can
lift. Then, the -- occasionally, you know, how rmuch
can they lift once or twice, or up to a third of the
day? Then, what can they lift frequently during the
day.

Agai n, those two ternms "occasionally" and
"frequently" cone right out of the DOT.
"Qccasionally," the DOT defines as up to a third of

the day. "Frequently," up to two-thirds of the day;
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ri ght out of the DOT.

Then, the next key concept is maximm
ability. The RFC we're trying to decide what is the
absol ute nost that the claimant can do for each one
of these activities on the form

Then the next key is, what can they
sustain? It doesn't -- we have to bal ance the
maxi mum wi th the sustainability. You know, | m ght
be able to Iift a cow for about a second maybe. You
woul dn't rate me on the RFC for the ability to lift
that much wei ght, because | can't sustain it.

VWhat we have to determine is, what is the
nost, for exanple, a claimant can lift; but then over
a 40 hour work week, what can we expect themto do
day in and day out. You can see how this becones
very critical, for exanple, for a claimant with MS or
nmuscul ar dystrophy where on Mnday norning at
8:00 o' clock, they may be to do a Iot of the
activities. By Friday afternoon at 5:00 o' clock, in
relation to their synptons and fatigue that they
devel op during the work week, they may not be able to

do very much at all in the way of lifting or standing
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and wal ki ng.

So we have to bal ance a degree |like that,
what can they do nost during that week. What can
t hey sustain? Wen we are tal king about
sustainability, we're |ooking at eight hours a day
five days a week. So a 40 hour work week, but day
in, day out, week after week.

So if | give you an RFC for what we woul d
define as light work, | would expect to cone back
five years fromnow, and if your condition hasn't
wor sened, for you to still be able to sustain |light
work. So it's always a bal ancing act of trying to
decide if they -- if they stay stable, if they don't
change, this is what we think that they can do.

So in other words, in a short -- shorthand
we're asking -- it's an accounting of an individual's
capacity for full-time work. What is their capacity?
That's what the forms rate

Now, real quick. | don't want to go into
great detail here. W rate both limtations and
restrictions on the RFC, both nmental and physical.

By limtation, you know, if the person has had
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bil ateral above the knee anputation, well, wthout a
prosthesis, that person is not going to be able to
stand and walk. If that's a limtation, they just
can't do it. They just don't physically have that
capacity now.

A restriction would be, for exanmple, a
person has osteoporosis of the spine so significant
t hat any anmount of heavy lifting mght cause
conpression fractures of the vertebrae. So they
physically might be able to Iift 50 pounds, but we
woul d say that they shouldn't because that amount of
activity would result -- could result in damage. So
we woul d place a restriction on them They could do
it. They shouldn't, based on best medical advice.
So limtations and restrictions, that's what
det erm nes what capacity we're going to find on the
RFC, physical and nental for the individual

Now, for the physical RFC, if you had any
chance at all to | ook at the physical form you wll
see that it cones right out of the DOT. On page two
of the RFC formwe rate lifting, carrying, standing,

wal ki ng, sitting, pushing, pulling. Those seven
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factors are the strength factors of what the DOT
defines as strength factors. Those seven strength
factors determ ne whether a claimant can do
sedentary, light, nmedium heavy, or very heavy work.

Then the rest of the physical RFC cones
ri ght out of the selected occupations and
characteristics, the SCO right out of there. W
rate the postural, clinmbing, stooping, crouching; we
rate the postural, reaching, handling, fingering,
feeling. W rate comunication. W rate vision.
And we rate environnmental; their exposure to heat,
cold, weather, humdity, noise, vibration. And al
of those cone right out of the SCO

So if we didn't have the SCO, then we
woul dn't have an RFC, and then we wouldn't be able to
deci de whether the claimant can work or not. So if
you all can fix that real quick, we will be rea
happy.

Now, the nmental RFC is evaluating in terns
of the nental demands of work. Since the DOT is
silent on the nmental demands of work, we have

devel oped those oursel ves over the years, and have
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outlined those in the CFR, the Code of Federa
Regul ations. So nmental activities are all based on
the CFR Physical, directly right out of the SCO and
DOT.

Now, the sol e purpose of completing an RFC
is to determine the clainmant's ability to work at
steps four and five. Can the individual performwork
at four and five?

Now, our RFCs are fairly limted in scope.
We only | ook at nedically determ nable inpairnents.
The RFC does not take into account a claimnt's sex,
a claimant's age, a claimant's body habitus, their
conditioning. Wether they were a couch potato or
whet her they were a marat hon runner, that does not
i mpact on our determn nation.

Now, in sone ways an exanple may be a poor
exanpl e that | use; | always conpare The Rock, you
know, Dwayne Johnson that use to be the westler; |
conpare himw th Ganny fromthe Beverly Hil
Billies. WlIl, Gany may be 5 feet tall, and she may
wei gh 95 pounds soaking wet. The Rock, way over

6 feet, bulky, was a football player, westler, very
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nmuscular. |f the Rock and Granny have the sane
medi cal condition -- say they both have a herniated
di sk at L4, L5, and they both had a | unbar
| am nectony at that level, they are going to get
identical RFCs. If they had the identical inpairment
and identical synptoms renaining from whatever
nmedi cal intervention they had, they get the same RFC

The fact that Ganny is a |lot ol der than
The Rock doesn't matter. The fact that she is a |ot
shorter, that she is a lot older, that she is a | ot
nmuscul arly small er than The Rock has no -- and the
fact that she is a different sex has no inplication
at all when we're assessing RFC. W're only asking,
what does the claimant's inpairnment do to their
ability to work? That's the key question. Wat does
their inpairment do to their ability to work?

That's all we're rating on the RFC forns,
physical and mental. What does their inpairnent do?
And we don't | ook at any of these side factors at
step four.

Now, |I'mnot going to spend any tinme at al

on this one, but this is the basis for steps four and
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five right out of the Social Security Act. Jeff
Blair mentioned this norning the 1967 anendnments to
the Act. This paragraph here was added in 1967. And
this was -- this one page, this one paragraph defined
how we're going to | ook at the person who doesn't
neet or equal a listing.

So it says, if we go back -- oh, alittle
bit down it says, not only unable to do his previous
wor k, but cannot, considering age, education, and
wor k experience, engage in any other work. This is
the reason at step four we don't | ook at what the
claimant's age is, or their sex, or their education,
because it tells us not to when we're | ooking at
their past work. W only consider those factors --
or sonme of those factors when we're | ooking at other
work that they mght be able to do.

So might take a look at this in detai

|ater, but this is out of the Act and defines the

di fference between, for us, steps four and five. It
doesn't say steps four and five here. It doesn't use
the term"past relevant work," we do that all in our

regul ations. This is the Act basically at steps four
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and five.

Now, step four. So we have al ready
determ ned the claimant is not earning SGA. They are
severe, but they don't neet or equal our |istings.

So the next question we ask is, can the individual do
any of his or her past rel evant work?

So at step four, function-by-function we
conpare their limtations and abilities to the
demands of their work. And we get those demands, to
some degree, out of the DOT. | will go there in just
a second.

Now, if the claimant retains the physica
and nental capacity to do any of this past rel evant
work if they have it, they're not disabl ed.

Now, we just won a case a few years back on
the basis of an el evator operator. The DDS
determ ned that this clainmant could at step four
perform her past work as an el evator operator. She
has the physical and nental ability to do that work.
We don't ask whether that work exist at step four or
whet her even she woul d be enpl oyed as an el evat or

operator at step four. W are just asking, can she
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do it? Can she do it?

And the answer was, the way she descri bed
it, yes; she had the RFC, the residual functiona
capacity, to still do that work. So she was deni ed.

VWl |, her attorney took it all the way to
the Suprene Court on the basis of arguing that they
just don't exist anynore in the national econony.

You just can't find el evator operators.

A side note, in the Federal District Court
where we | ost the case there were el evator operators
in that building. That's just a little side note.

But his argument was, it didn't even matter
that they were available in that building. It is
just that that's an oddity in this day and age.

There just aren't any. Well, the Suprene Court
deci ded unani nously in our favor that step four is
not about enployability. 1t is not about whether
that work exist or not in our national econony. It
is just a severity test.

Is their condition severe enough to prevent
themor allow themto do any of the work that they

have done in the past? And if we find at step four
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that you are physically and nmentally able to do any
of your work that you have done, you are a deni al
W will say that you can performthat work. Now,
we're very careful -- or we are suppose to be very
careful about saying -- not saying you can return to
t hat work, because we don't know whether you can
return to it or not. That's an enployability
guesti on.

Actually, we were sued once -- it got
thrown out very quickly -- but a person that punched
their boss at a warehouse applied for disability.

The letter fromthe DDS was witten poorly and said,
you can return to your work as warehouse worker. So
he showed back up at the factory with the letter from
Social Security saying, they say | can return back
here and have ny job back. He was very distraught
when they wouldn't give himhis job back. So he sued
on the basis that we said he could return; and why
woul dn't they let him

Well, as | said, that got thrown out fairly
qui ckly; but we don't make that determ nation.

Returning to your work, enployability, existence of
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work, not what we're doing. It is just at step four
do you have the ability to do it?

Now, at this step, as | said, we don't | ook
at age, education, bodily habitus, enployability or
whet her the work exist in the national econony. W
don't care at step four. It doesn't inpact our
det erm nati on.

Now, step four has two parts. The first
part we ask, does the individual retain the capacity
to performthe work as he or she actually perforned
it?

So the claimant says, | was a secretary.
filed; I answered the phone; | did filing; | took
dictation -- do people take dictation anynore?
don't know -- | took dictation. | worked a word
processing program | went down to the |oading dock,
unl oaded copy paper boxes every afternoon. And
that's how she described her work.

VWll, we don't care howit's done in the
nati onal econony first. W are just |ooking at can
the claimant do it as she said. Well, sheis limted

to only sedentary work. She can only do 10 pounds;
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she can sit, can't stand and wal k. CQops, she said
she went down everyday and unl oaded boxes of copy
paper off the back of the truck. She can't do that
anynore. So we're going to find at 4-A she is not
able to do her work as she described it.

But we're not giving her a check yet. W
then go on to the second part of step four and ask,
can she do it as it's usually done in the nationa
econony? Well, for that, we depend on the DOI. And
if we |l ook up secretary in the DOT, we don't find any
nmention of unloadi ng copy paper off the back of a
truck. So probably -- nowthere is all sorts of
permutati ons on that. Probably we're going to say,
wel |, she can still do her job as secretary as it is
usual |y done. So even though she can't do it as she
didit for 20 years, we may still find her not
di sabl ed, because she can do it as nost peopl e who
are secretaries perforned that work.

So can you do it as you did it. Can you do
it as nost people do it. This is where the DOT is
going to -- at step 4-Bis where it's an essentia

part of our process. Because how we describe the
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work and everything is going to cone right out of the
DOT. So if you are a key card punch operator, we are
all set for you right now |If you are a web
designer, we are probably not really that set.

kay. OQops. | went backwards.

So what is past relevant work? The whol e
key to the question at step four is, can you do your
past rel evant work, or what do we nean by past
rel evant work? Well, there are three parts to that.
It's a three part test.

Nunmber one, it has to have been over SGA
It has to have been at |east a penny over SGA. And
if it is, meets the first test.

Secondly, it must have been performed in
the fifteen year period we're looking at. And for
nost people that's fifteen years back fromthe day
we're deciding the case. So if | were in a state
agency deci di ng your case today, witing the case, it
woul d be fifteen years back from today.

Then, if | found you not disabled and you
were to apply, you know, and it eventually gets to an

ALJ, and say it's six nmonths, a year, two years
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later; the fifteen year period for the ALJ is fifteen
years back fromthe day he is deciding the case. So
it's a change -- it's a nmoving target forward as your
case goes forward. But as long as it's in that
fifteen year period that we're looking at, it's

rel evant.

Then nunber three, it has to have been
performed | ong enough for you to learn it, to reach
average performance. You don't have to be the best
at your job, but you certainly could not be the worse
at your job. You would of had to reach average
per f or mance.

So to be relevant for Social Security, it
has to have been above SGA. It has to have been in
the fifteen year period we're looking at; and has to
have | asted | ong enough for you to learn it.

So how do we determi ne whether or not it
| asted | ong enough to learn it? WIlIl, we go back to
the DOT. Then we | ook at the specific vocationa
preparation, the SVP. And we use that as a basis to
determ ne whether it lasted | ong enough. | nean,

it's not witten in stone, but that's the first
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factor we look at is again, the DOT.

So here we are, we have the RFC that we
prepared after step three. W know what work the
claimant has that was relevant. Now, if you don't
have any relevant work -- if we |ooked at all of your
work and none of it was SGA, or all of it was |onger
than fifteen years ago, or it was all very short-term
and none of it lasted | ong enough to learn it, then,
we're going to go on to step five. O you never
performed any work. You were a housew fe, which
certainly you were performng lots of work, but not
public work, then we're going to go on to step 35.

If you have rel evant work, you now have
your RFC, we're probably going to conpare those two.
The ability to perform past rel evant work al ways
overconmes anything that's on your RFC. No matter how
limted your RFCis, if it would permt you to do
your past work, you are a denial.

Now, the burden of proof -- actually, we
may stop there -- we have been goi ng what, about 45
m nutes, Debra?

M5. Tl DWELL- PETERS:  Yes.
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MR, JOHNS: Wiy don't we stop there. This
is about the halfway point. | will be glad to answer
any questions you might have on anything we covered
up to this point about steps one through three, or
RFC, MRFC.

Again, one of the mmjor issues we have with
the DOT is that it doesn't define the nental demands
of work. And so we don't have any accepted standard,
however accepted the DOT is, to define what we nean
by -- you know, what we | ook at as nmental work; so we
define that ourselves in the Regul ations. Yes, sir.

MR. HARDY: That's actually the question
had. Just for ny own education, when you guys -- you
guys -- when you all came up with the nental four
areas, can you tell ne how that was devel oped, where
that came fronf

MR JOHNS: Certainly, |I think it was a
five guys and a keg of beer over a weekend. No. It
actually developed -- | can't just say well, on this
day, because it was over a series of years. But part
of it was talking to people in the field,

psychol ogi st and psychiatrist who were dealing with
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patients. Wat are things that they think are
critical for a person to be able to carry on, you
know, gainful activity. W used doctors that work
for us. It was devel oped over a series of years.

Now, the MRFC itself, the 18 factors that
are on there that grew out of those four factors,
some of it goes back to the work of an SSA
psychol ogi st, who was on staff at SSA who sat down,
and over the course of a year or |onger, devel oped
what he thought were the nost inportant factors that
related to a person's nental health to -- in their
ability to work.

I think his list was -- gosh, it was nany,
many pages. There may have been as nmany as 50 to 100
factors that he came up with that he thought were
critical to the performance of work. That was deened
just way beyond what, you know, was feasible in this
type of program

So they over -- | don't know what -- how
I ong the process was, but they did call in
psychol ogi sts and psychiatrists fromstate agencies,

fromSSA. | believe sonme fromoutside. And they
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actually conferenced. It wasn't as formal as an
advisory panel. It was nore of an informal detai
within SSA; but worked through this list that
psychol ogi sts had devel oped and thought out what they
t hought were the nost inportant factors. And out of
that process they devel oped these four basic demands
of nental work. And out of these four basic nmenta
demands, they canme up with the 18 that are on the
MRFC form

But have they necessarily been validated?
Have t hey been studied in great depth? No.

And are these even the four nost inportant
factors that relate to soneone's ability to work if
they have a nmental inpairnment? W don't know.

Are these 18 factors that we devel oped -- |
nean, we devel oped themin the dark; but then, again
they didn't cone out of a formal study, or forma
eval uation process. So we don't know.

And that's, again, part of why you are
here. What are the factors that we shoul d be | ooking
at in assessing whet her sonebody can be expected to

work? Are these 18 even valid? Are these 18 even
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i mportant? \What are the ones we shoul d be asking?
Hopefully out of this we get questions we can ask
clai mants about their work that then will relate to
their ability to do mental things -- nental --
performmental activities.

Yes, sir.

DR. FRASER. Are the sensory
characteristics well covered? You know, the vision
and hearing. You use physical there. | just don't
know if that's an unbrella.

MR JOHNS: We have -- there has been a | ot
of work, especially through the devel opment of the
[istings with vision and hearing. And there are
standards, but it's not sonmething that is in great
detail in the DOT if you are fanmliar at all howit
rates it.

DR FRASER  Yes.

MR JOHNS: | nean, for exanple, it's going
to rate near acuity as whether you need it
occasionally, frequently, or constantly during the
day. And so that causes, of course, confusion. |If

you get a job that says | only need near acuity -- |
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only need acuity occasionally during that day, does
that nmean that frequently | can be blind during the
day?

DR. FRASER. Right; right.

MR JOHNS: How we define that or explain
that is, for exanple, sonebody who works in a
war ehouse pulling orders. Well, for a good part of
t he day, they are noving around boxes, they are
driving a fork Iift. They don't need good near
acuity. They only need that when they're reading the
order formthat says, pull this nunber of boxes, this
serial nunber. Then, they m ght get rated
occasionally for near acuity.

The DOT does not define those factors rea
well. So it is somewhat problematic in assessing
RFC. Wat we basically say with vision, for exanple,
is to do unskilled work you need to retain the
capacity to work with relatively |arge objects, and
you need the -- the visual fields to be able to avoid
ordinary hazards in the work place. W define
ordinary hazards like -- okay, if | was working

across here, can | avoid tripping over this cable
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that they taped down here? Wuld | be able to avoid
a box or something in the floor? |If you can avoid
ordi nary hazards and work with | arge objects, we
determ ne that you would be able to do unskilled
wor K.

DR FRASER Does the VAE have to consider
accommodati on or mni mal accommodati on?

MR, JOHNS: That's a good question,
accommmopdations in the workplace. Yes and no. It
gets conpl ex.

If, for exanple, you were working on a
| oadi ng dock, and there were three of you on the
| oadi ng dock, but you have a back injury. So your
enpl oyer makes an accommmodation that gives you a
hel per that helps you lift the heaviest weights. The
ot her people don't have that on the dock, but you do.

Then a new enpl oyer -- then, you get bought
out. The new enpl oyer cones in says, nho; we're not
going to provide that hel per anynore. So you quit
wor k, because you can't do the lifting.

Vell, what we would evaluate is we would

probably still deny you at step four, because as you
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did the job with your helper, with your
accommodati on, you could still do the job. You
couldn't do it as it's done in the national econony,
because there are no hel pers. But you could do it as
you described it, because you had a hel per and that
accommmodati on was present. So we would | ook at the
acconmmodati ons as they were available in your past
work. And if they were available and you could still
performthat work with that accommodati on, you woul d
be a denial at step four

DR. FRASER: Then, you woul d have to have
that available in the econony?

MR JOHNS: Right. If we said that you
couldn't -- at step four at first we're just asking,
can you do it as you did it? |If you couldn't do it
for sone reason, then, we're not going to consider
t hose accommopdati ons, because we coul dn't guarantee
that they woul d be avail abl e.

If there were sone other factor that would
prevent you fromdoing that job as you described it,
then, the likelihood of that accommopdation -- then

t hat accommodation is out the window then. And it's
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unlikely, then, that you are going to be able to do
it in the national econony, because now you don't
even have the accommodati on

DR. FRASER. Right.

MR JOHNS: Yes, ma'am

DR. G BSON. M question goes back to the
content nodel for mental functioning that you were
just tal king about. And the devel opnent of the four
primary categories of nental functioning. And you,
essentially, said you are not sure they are the
correct ones at all, but you told us how they were
devel oped. | would like just a gut feeling from your
of fice and ot her educators the degree to which this
has been adequate for your purposes in the past.

MR, JOHNS: That's a good question. Those
four basic nental demands are what we consider you
have to be able to do unskilled work. At step
five -- we will get to that after the break -- that's
our test at step five, is the ability to do unskilled
work. |f you can do those four nmental demands, we
determ ne that you are able to do unskilled work.

They have been fairly -- fairly usable
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within our program And -- but part of it is -- to a
degree is that we all understand the rul es under
which we're playing. You know, these are the rules
we're using to evaluate. So attorneys that are
representing claimants for Social Security know that
those are the rules we're using, so they play -- so
we are all playing within those rules. Just like we
are using the DOT. W are playing within the rules
of the DOT; but you know, we all recognize it is
becom ng nore and nore dated.

So | guess if they had been successful for
our assessnment of work -- we have been using those
since the early 1980's. |I'mnot an attorney. |'m
not Jeff Blair, so | can't quite quote the cases for
you. It was a M nnesota case that chall enged our
assessnent of MRFC, and how we eval uate nmental at
step five, because we didn't do an MRFC. That
M nnesota case in the early '80's -- '82, '83, |
bel i eve was the one that -- sort of was the unp that
got us to develop those four criteria and the MRFC.

Wthin the court systemsince '82, |ast 27

years, they have served our needs. | guess what | am
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saying -- | don't want to msspeak. | guess what |
am saying is what we're asking within the confines of
this, are those the best, though? Are there a
di fferent four set of questions that would even
answer it better for the individual and nore
accurately for us and the individual -- nore accurate
assessnment of whether they can work nentally or not?

DR. G BSON: Does the question need to be,
therefore, appropriate, to not only unskilled | abor,
but to the know edge worker, the service worker, and
t hose other types of workers, which are nore
consistently found within our econony at this time?

MR, JOHNS: Well, certainly. Wat we're
hopeful is that magically you will come up with a set
of criteria -- because in the DOT if | go to CPA, or
what ever; and | pull up, | can read the physica
demands of that -- of the CPA. And reading through
the job tasks in the DOT, | can get an idea of what
kind of nental abilities are going to be needed
tangentially.

Certainly, if a person is dealing with high

| evel math or keeping books, they have got to have a
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certain anmount of education; but | don't have any
guestions that are in the DOl or any criteria that
descri be that.

So certainly, part of the criteria will be,
what are the nental demands for unskilled work? What
are the very, very basic demands, abilities that you
woul d have to have to do unskilled work?

Then, again, we need to go beyond that as
wel | and be able to ask questions about highly
skilled work in a way that will pull out what are the
nost inportant nental functions for someone who is a
bank CEQ, or a physicist, or an accountant? And what
are the types of questions we want to ask them when
we' re doing job analyses that will give us a good
pi cture of what they need to be able to do to be able
to conmplete that work as well?

DR. G BSON: One last question, | prom se.

MR JOHNS: Sure.

DR. G BSON: Looking at the scale that you

utilized -- in this case | amlooking at the MRFC
formstill. Do you have an operational definition of
the -- each of the different levels here that is used
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for training educators? How do |I know t hat
noderately linmted for ne is the same -- not the sane
as middle or significantly limted for sonebody el se?

MR JOHNS: Right. That's a very
significant question in our evaluation of MRFC. The
definition of noderate, for exanple -- the officia
definition of noderate for adult clainms. Now, keep
in mnd the evaluation of children is totally
different. Wth children, there is a definite
definition that goes with marked -- with extrene,
mar ked, noderate, deviations fromthe standards --
testing standards. That doesn't apply in adults.

The definition of noderate, for exanple, is
nore than slight, |ess than narked. That one is not
a joke. That one is our definition

But the concept is -- for exanple, that
formyou have there, the actual RFC assessnent, is
actually the narrative that the psychol ogi sts or
psychiatrists will conplete. Those check boxes are
i ntended that whoever is doing the assessnent, those
are to nake sure that the psychol ogi st or

psychi atri st addresses all 18 of those factors. Once
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he or she has addressed those 18 factors, they then
summari ze everything that they have marked as
noderate or nmarked in a narrative on that form |It's
actually the narrative that we use to determ ne
disability or not disability, not the check box.

The second part of that, how do you know
that noderate for you neans that? It doesn't. What
it really nmeans, it's an individualized assessnent.
So what we're saying is for you, on item nunber
seven -- for the life of ne, |I don't know what seven
is right off the top of my head. For item seven we
mark it as "marked." Wat that would nmean i s when
I"mlooking at all your abilities and all your
functioning, this nunber seven is really bad. You
are not doi ng number seven very well at all. So |
gi ve you a mark.

If | was assessing yours, or yours, or
yours, you night only get a noderate. What does that
mean? It neans the rest of yours are not -- this one
is just an outlier for this person; but for the next
person it doesn't necessarily mean it would still get

a nark.
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So those blocks -- I'mnot sure | am nmaking
any sense; but that's very -- the meaning -- there is
no neaning. They're very individualized. So it's
just intended to be relative for you when | am
assessing your nental ability. So how | check those
bl ocks is just how |'mrating those 18 factors in
relationship to the others for you

It is not intended to have any mneani ng
conparing your MRFC to, say, Sylvia's MRFC. That, |
can't do. Nunmber one, we don't have the bl ocks.
They aren't even statistically valid. W would need
like a not -- like an extra nunber in there. So we
have been very careful not to make them where they do
mean anynore than what they are, which is just nake
sure that the psychol ogi st or psychiatrist has
assessed all those factors and how they relate to
each other for that individual

Is that hal fway clear, not mush, mush?

DR. G BSON: It's clear, except that now
don't understand how we get to the next step, which
is to conpare your ability to do any work in the

econony if this is not standardi zed? How can we then
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use that to decide if the person can't do any work in
the econony -- if there is no standardi zed neani ng?

MR JOHNS: | got you. W don't use the
bl ocks. W don't use the bl ocks when | am assessing
your ability to do any other work. What |I'mgoing to
use is the narrative. For exanple, a psychol ogi st
may wite in the narrative, this claimant retains the
ability to do sinple one and two step instructions,
can adjust to routine changes in the workplace; could
get along superficially with co-workers and
supervisors, couldn't deal with the general public in
any neani ngful way. That type of thing. That type
of narrative. 1'mgoing to take those -- the
narrative, and then I'm going to use DOT descriptions
and nake a determinati on whether | think that they
can do -- whether they can work. But |'mnot going
to use the blocks. 1'mgoing to use the narrative
expl anati on.

And the narrative is an individualized
assessnent of what that claimant can and cannot do,
what we expect themto do. Could concentrate for up

to an hour at a tine without a break over an eight
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hour day. W might be able to expect themto
concentrate, participate for four to five hours tota
out of eight, that type of thing. W will nake a
judgrment as to whether we think they can do skilled
wor k, sem -skilled work, unskilled.

Now, we're going to use that narrative and
conpare it to how they describe their past work. For
exanple, if | say the claimant can do sinple one and
two step tasks, adjust to routine changes; and | am
| ooki ng and they were an accountant, certainly, |
know fromthe DOT description that an accountant is
much nore than sinple one and two steps. So | would
determ ne just on that narrative basis that the
claimant woul dn't be able to do their past rel evant
work as an accountant, because they can't do nore
than one and two step activities.

Now, when | got to step five and decide
whet her they can do other work, well | am-- in our
expl anati ons we woul d say, sinple one and two step
types of work, routine changes; but allow soneone to
do unskilled work would be within those four basic

demands of mental for unskilled work. So | woul d
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say, well, this person at step five -- at four they
can't be a CPA. At step five, they could do
unski | I ed wor k.

As Jeff Blair touched on this norning, do |
real |y expect a rocket scientist who has such severe
depression that they can only do unskilled work -- do
| really expect themto go and wash di shes now?

Well, | don't expect anything; but | do know that
that rocket scientist has the capability to do

di shes. Therefore, he would be a denial if there
wer e enough of those unskilled jobs out there that he
still could do.

Wuld | expect the rocket scientist to do
that type of work? Well, that's beyond our program
Qur program ask, do they have the ability to do that

other work? |f the answer is "yes," they have the
ability to do, then they don't mean the definition of
di sability, because unskilled work would all ow them
to do substantial gainful activity. Therefore,
they' re not disabl ed.

Yes, sir.

DR WLSON: How frequently right nowin
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terms of naking these decisions and determ nations do
you run into work that people are doing that's not
covered in the DOTI?

MR JOHNS: Fairly frequently.
frivolously was tal ki ng about key card punch
operator; but if you are famliar with the DOT, key
card punch operator is, indeed, described in great
detail.

DR WLSON: Bull whacker, all Kkinds of
t hi ngs.

MR, JOHNS: Dopper, weeder, creeder, if you
are in the textile industry. One of mnmy favorites
currently is a pneurmatic tube operator. Sure, there
are pneumatic tube operators. Everytine you go
through a drive-in bank that teller is operating a
pneurmatic tool; but he or she is not a pneumatic tube
operator. They are a bank teller who just happens to
be working the drive through

DR. WLSON: Right; but 50 percent,

25 percent?
MR, JOHNS: That's harder to say, because

there are still quite a -- | mean, of the 12,000
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occupations that are under there, there are stil

quite a few of themthat are very conmon in our

econony.
DR. WLSON:. Right.
MR JOHNS: How often? Mre often we run
into jobs -- probably nore often than not, being able

to find it at all, we find jobs that we identify that
we commonly call conposite jobs that are the
conponents of nore than one where they have conbi ned
occupations, so they're going to be doing components
of several occupations.

VWere we just absolutely cannot find it --
| really couldn't give you percentage, nmaybe
20 percent; but that's just really right off the top
of my head. There hasn't been a formal study to
eval uate the nunber of times that we find work that's
not available. And renmenber, all we have to find at
step four is one rel evant occupation

DR WLSON: Right.

MR JOHNS: So if the person has done, say,
15 jobs in the last 15 years, and | know that nunber

seven is one that they can do, that's all -- that al
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they're going to develop at step four is that one
job. They're not going to do the others.

DR WLSON: That's correct.

MR JOHNS: Now, to allow soneone at step
five, I do have to go back and do all 15 and prove
that they can't do any of those 15. But to deny at
step four, | just have to find one occupation that
they can still perform

DR. WLSON. The other question | had was,
in talking to the people who nake these ki nd of
deci sions -- we, obviously, have our own views as to
how a nodel m ght be devel oped, and how detailed it
shoul d be. And psychol ogist, in general, have a
tendency to kind of err on the side of specificity.
It islikely -- tend to be nore than what the end
user mght want if it's left up to the scientists.

| amjust curious, do these people who are
havi ng to nake these deci sions, either physical or
ment al , nmuse about, boy, | wish | had a little nore
detail in, you know, this area or that area that
woul d really nmake their job easier? Boy, if we could

just have, you know, these two criteria in area "X "
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Do you hear any of that?

MR JOHNS: Certainly; and it does come up
quite a bit. For example, physical, for exanple, the
DOT just rate reach

DR WLSON: Right.

MR JOHNS: If | reach to the floor that's
over head reaching; that's reaching at chest |evel;
that's reaching at the shoulder. 1It's all reaching.

DR WLSON: Right.

MR. JOHNS: One-handed reachi ng, two-handed
reaching. It is all just reaching. The sane with
all the manipul atives. Reaching, handli ng,
fingering. It's all -- that's it. Cccasional
frequent, and constant reaching, handling, fingering.
So goi ng back, does the job require one-handed
reachi ng, one-handed fingering, one-handed handling?

Certainly, we -- vision and hearing that
was brought up, certainly, it would be helpful to
have a little bit nore information in that area.

Looking at step four and five, as | said,
and probably would say tine and tine again in the

nmental area is very difficult, because the DOT
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doesn't rate what are the mininal requirenents. You
can kind of piece together things fromthe
description; but again, it is just piecing together
t hi ngs and you are nmking your own judgnent and how
good a determ nation or decision that is, is
dependent on how t horough the adjudicator was in
expl aining their judgment in | ooking at the DOT and
conparing it to the claimant's abilities or
limtations. So certainly, yes.

Probably you coul d nanme any area on the
physical or nental RFC. Soneone has asked for, gee,
wouldn't it be nice if we had a little bit nore
detail there. Especially when we are trying to
conpare past work to functional ability. That -- you
know, probably -- it usually runs around 60 percent.
Sonetimes as nuch as 65 percent of the cases are
deci ded at steps four and five.

So you can see that the DOT is essential in
60 to 65 percent of the determ nations or decisions
that we're naking. And it's only as good as we can
conpare the claimant's abilities to the job denmands

out there. And the nore detailed that is, the nore
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we're able to make a nore valid determ nati on whet her
we can expect themto do that type of work or not.

DR. WLSON: The nore detail, the better up
to a point, right?

MR JOHNS: Certainly. Certainly. There
is always a balancing. Like with O‘Net. There is
| ots of good things; for our purposes, there is good
things and bad things with O'Net. For exanple, ONet
added at | ot nmore factors.

You know, like with strength, there is
expl osive strength. There is all these others.

There is always a bal ancing. You are al ways
deci di ng, okay, do | need -- do | need four types of
strength to evaluate the claimant? O would one type
of strength with tie -- be enough inif | tiedit

wi th somet hing el se?

You are absolutely right. You certainly
can go so far that the evaluation formwuld be so
detail ed, so conpl ex that nobody would ever be able
to get enough information fromthe claimant to
conplete it, or fromthe nedical records to conplete

it. So indeed it's a bal ancing act.
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As the Conmi ssioner eluded to this norning,
is 1200 occupations too many? OfNet has 900 sone;
920. DOT has 12,000 sone. Maybe 12,000 is too many.
900 probably is way too few for our purposes; but
where is the proper balance? Gee, if you could have
t hat answer maybe by next week.

DR. WLSON: | have got it, but |I'm going
to hold on to that a little |onger

MR JOHNS: Ckay.

MS. LECHNER Has anyone tried to -- or in
t he past done a cross wal k between the aptitude --
the one to five aptitude rating scale for the
different aptitudes with the nmental pieces?

MR, JOHNS: That is a good questi on.

Normal Iy, by definition, our programhas to
be i mpairment based. So the DOT did collect -- the
Depart ment of Labor collected information on
tenperanments and aptitudes; and that material is
avai |l abl e I'i ke through OccuBrowse, or QASYS, or any
of the -- virtually any of the online data systens
that use the DOT.

We don't use tenperanents, and we don't use
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aptitudes, because by definition it has to be
impairment related. So it has been determ ned,
judged -- decided, determ ned, dots throw -- | am
being frivol ous -- but decided that we --
tenperaments and aptitudes are inherent. So we
woul dn't use -- we can't use those in deternining
their nental ability or their nmental functioning,
because we're just |ooking at what the inpairnent
does to their ability to work. So up this point, no,
we have not. Now, that doesn't mean that -- that
doesn't nean that that could not be proposed, that
aptitudes and tenperanments are a good neasure
nental |y of what sonmeone is capabl e of.

But for example, something the DOT does --
t he general educational devel opnent ratings,
| anguage, math. W don't use those because they're
somewhat problematic, because they're on a one to
nine scale. There is no zero scale.

So for exanple, the lowest GED rating is a
one. And for |anguage that defines -- | believe,
it's 250 words a m nute that soneone has to be able

to read. So technically you can argue -- and it has
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been argued -- that there are no occupations in the
DOT for soneone who is illiterate or unable to read,
because the lowest rating is a one. That's 250 words
a mnute. That's, obviously, above literacy. W
have argued that well, we know what that rating is,
but we don't use that rating and we don't accept that
unskilled work requires literacy.

And the courts have generally agreed with
us that they agree that that rating is ours. So
there is another factor if you would -- there are
factors in the DOT that we don't use, or that we -- |
won't say ignore. W're well aware of them but they
don't fit our regulations the way we assess. So we
don't use them

So gee, wouldn't it be great to have tools
that only had things that we could use or that were
geared towards a zero scale for the GED woul d
probably -- you know, would work under certain
ci rcunmstances? But right now that doesn't exist, so
we can't use those things.

M5. LECHNER: So if soneone is rated as

markedly limted in understandi ng and nmenory, then
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how do you cross walk that limtation to the job
denmand?

MR JOHNS: GCkay. So the marked ability to
renmenmber. Okay. So in the narrative the
psychol ogi st nmight say that this person -- the
underlying MDI may, say, be a stroke, a cerebra
vascul ar incident. So they have some difficulty with
their nenory as a result.

So the psychol ogist in the narrative m ght
say, this person would only be able to -- renenber,
one of the basic demands is understand, remenber, and
carry out. He might say this person can carry out
conpl ex instructions, but would not retain the
ability to remenber conplex instructions; therefore,
as a result, could only performsinple one and two
step instructions because of his inability to
renmenber anythi ng above that |evel.

M5. LECHNER: Al right. Then, how do I
know what jobs cross wal k?

MR JOHNS: COkay. Sorry. Then when we
get -- we have used in SSA through regul ation, you

know, SVP, that's sinple vocational preparation. It
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is sinmply a neasurenent -- Department of Labor -- was
a neasurenent of how long it takes to learn a job.

For exanple, an SVP-7 is rated two to four. That
neans it takes about two to four years to learn the
j ob.

You are also credited with -- for every two
years of undergraduate work you did, you get one year
of SVP. It gets conplex. But bottomline, what we
did is we took SVP and cross wal ked that to skil
level. So we say an SVP one -- of one and two is
unskilled work. An SVP of three and four are
sem -skilled; and an SVP of five to nine is skilled
wor k.

That's probably one of the reasons that the
Depart ment of Labor isn't real happy with us at al
ti mes, because SVP was never intended -- wasn't
necessarily intended to define skill level. W just
took it and within the parameters of our program have
used SVP to define skill.

So your question there, depending on how
they wote it, if they were tal king about one and two

step instructions, sinple instructions, routine, that
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woul d normal ly be interpreted to nmean soneone who
could only do unskilled work. Maybe some
sem -skilled. So we would be | ooking at occupations
with an SVP rating of 1, 2, or 3 within our program

If you told ne this person woul d have the
ability to concentrate -- understand, renenber, and
carry out very detailed instructions, very conpl ex
i nstructions, could make i ndependent judgnents, that
type of thing; then, within our program| would agree
that that's soneone who could do skilled work. Could
do work somewhere in the range of five to nine | eve
wor k. And dependi ng on exactly everything that was
said in the narrative, | would then be tying it down
to the types of tasks that | know are required of
soneone who can do a 6, or a 7 or an 8 SVP, and
again, inthe DOT. | wll get you both.

MR, WOODS: Tom you said sonething that
while it nay be very obvious, | think it really bears
repetition. And that's the issue of really trying to
| ook at what is kind of an appropriate |evel of unit
of analysis that we are going to look at? You know,

it's definitely or very likely to be sonewhere
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bet ween 900 and 12,000, but that may be, | think, as
significant -- alnbst as significant as ultimtely
the actual factors that we cone up with froma few
respects.

One is having a workable framework to do
any sort of use of the information down the road.
But the second is to have a manageabl e col | ection
vehicle. That's an area where possibly sone early
wor k coul d be undertaken by review ng sone of the
wor k that has gone on in the past through the
Standard COccupational dassification through OfNet.

There is a fair anpunt of research there
that may, at least, inform Not necessarily say,
well, this is the -- you know, these are the 700 DOTs
that have really di sappeared, and you can get rid of,
or the 2,000. But may informthe process enough that
there can be a huge tine savings by |ooking at and
anal yzi ng sone of that work.

Secondly, | was hardened to hear this
norni ng one of the points that you nade in this
presentation. Unfortunately, | guess we won't see

the results. It would be nice if there were any data
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al ready existent that | ooked at the occupationa
di stribution of claimants. And | was wondering do we
have any idea when that study -- it is probably going
to be well beyond anything we are doing -- or whether
there is any chance that there is even sone informa
work that's been done that | ooks at past history of
cl ai mants by occupati on.

Again, only as a piece of information that
may in this case help |l ook at what typically, based
on codi ng people to the DOT, were the kinds of people
we're | ooking at, and then taking that information
and seei ng how many of those really | end themnsel ves
to greater aggregation, or how many of those need to

stay at the level that they're at.

MR JOHNS: | don't know of any forma
studies. It used to be one of the itens that you
conpl eted on the cl earance of the case -- we have a

formcalled the 831, which is a clearance form which

summari zes the claimant's inpairnents, and all that.
One of the things on there many years ago

was an identification of their prinmary occupation.

But it became very difficult for adjudicators to code
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it. It wasn't ever used for anything specifically.
So that type of coding was stopped prior to going
with the electronic fol der.

So | don't -- Sylvia would probably be nore
aware if there is sonething that exist along those
li nes.

M5. KARMAN: Yes, actually, | think Richard
Bal kus, our Associ ate Conmi ssioner had nmentioned that
this norning, that we are interested in doing a study
like that. W had done a smaller version of that
study a few years ago. The sanple size is not |arge
enough for this type of work that we're undertaking.
W initiated that to give us a sense of, is there
somet hing here to | ook at before we went into a | arge
study?

It certainly seens |ike that would be
somet hing we would want to do. And we're looking to
get that study going very, very soon. So | don't
know when it will be conpleted; but we're |ooking at
getting sonet hing underway this fiscal year. It
woul d be in time, hopefully, to informour Pane

about what -- what we're going to find with regard to
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distribution of jobs anpbng cl ai mants.

MR WOODS: | think we will find -- again
not necessarily related to disability -- but based on
a fair amount of work that's been done over the | ast
few years, that we nay have at |east a good head
start for helping us out to | ook at nmaybe sone nore
aggregated categories that m ght nake sense for
Social Security or for disability. O at |east
starting with that as to how they mght be revised to
neeting that need. That may be an earlier type thing
where we coul d have sonme success.

MR, JOHNS: Certainly, the degree of
aggregation you want with the nunber of occupations
you are | ooking at, as well as the nunber of factors
that you are going to use to reach that aggregation
woul d certainly be two of the key things.

| would -- for exanple, there are 38
di fferent sewi ng nmachi ne operators in the DOT. It is
like they had a strong | obby at that update. Well
did we ever need it broken out down to the |evel of
38? | don't think so. But -- so there were those

factors as wel |.
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Certainly, we don't need that |evel of
aggregati on, which probably would have translated to
sonet hing Iike 100,000 different occupations in the
DOT if we had detailed -- if every occupation had
been as detailed as sewi ng machi ne operator, there
woul d probably be 100,000 occupations; and that woul d
be maddeni ng. Agai n, enough said.

Yes, sir.

M5. TI DWELL- PETERS: Just one noment,
pl ease.

David, did you have -- one |last conmment.
kay. We'll take this last conment or question;
then, we will take a break. Tom

DR. SCHRETLEN: So my question is about
step three, the nedically determninabl e inpairnent
listings. Does Social Security have an underlying
assunption about what proportion of individuals who
neet a listing are unable to work? In other words,
it's sort of epidem ol ogic question

MR, JOHNS: Right.

DR. SCHRETLEN: Not everyone who neets any

listing is completely unable to work, obviously. So
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is it the idea that the average person who neets the
listing, or nost people who neet the listing?

MR JOHNS: That's an excellent question.
And, you know -- and again, we don't do this in a
vacuum As the Commi ssioner said, we update the
listings approximately every five years. At that
point we are not only reviewing the literature that
has gone on between those five years of devel opnent
and practice, we are consulting with experts in the
field in those specialties to determ ne, you know --
you know, we may have a listing that's five years old
t hat people that were -- you know, at that point they
were term nable, are now having a very good success
rating, very long lives. So that's a good question.

It's -- | don't know that there is a
specific standard of nobst or average, but it's
considered to be usually talked about in terns of
what woul d di sabl e nost people with that type of
impairment. Certainly, we know that there are
peopl e, even quadri pl egi cs, who manage to work and
earn quite a good I|iving.

| mean, Steven Hawking -- no, he is not a
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gquadriplegic -- but he is still with his disease
process, is very limted. But he has managed to nake
maj or contributions to the area of physics. So he
woul d be an exception.

But if Steven Hawking were to apply for
disability tomorrow -- quit his job at the university
and apply for disability, we would find himdisabl ed
very, very quickly. He would be under one of the --
the ones that the Conm ssioner was tal ki ng about that
we skim off very quickly under the di sease process.
He woul d be allowed in a very short-term W
woul dn't even consider the fact that he has worked
for very many years very successfully.

So there is a standard that we're | ooking
at. What experts in the field would generally agree

woul d di sabl e nost people that had net those

criteria. That had -- for exanple, end stage rena
di sease requiring dialysis. W're going to -- you
know, that's a listing that's going to allow -- if

you had end stage renal disease, due to whatever
cause, but if you have a stint in place and you are

on dialysis, we're going to find you disabled. Mbst
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peopl e that have that significant a di sease are not
going to be able to work. Sure, there are
exceptions, but it's an average for what's going to
di sabl e nost peopl e.

But | don't believe there is, you know, a
nunber of threshold or a, you know, a percentage
threshol d that people -- | don't think they | ook at
it and say this will be a listing because 85 percent
of the people who have it, you know, would be
disabled. | don't think they look at it in terns of
nunbers or percentages.

MS. TIDWELL- PETERS: |If you coul d, please,
just take sonme notes and wite down your questions,
that will be great. It is now 2:30. W're going to
take a break for 15 minutes. W will be back at 2:45
to continue with your grid process.

(Wher eupon, a recess was taken.)

MS. TIDWELL- PETERS: Ladi es and gentl enen,
if you could please take your seats.

Davi d had asked a question earlier about
sort of what the process would be as the Panel works

through its deliberation and discussion. And as
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we' re having our presentation, we are -- staff is
t aki ng down action itens or possible action itens for
us to take back whenever you need any additiona
sorts of infornmation or types of information. So we
will continue to encourage you to put those on the
table so that we can keep track of them and keep
track of your requests.

MR JOHNS: | will go ahead and rea
quickly -- Debra said that | mght just real quick
ki nd of walk through -- it just happens to be the
physical RFC that | have here. But it kind of goes
back to Shanan's question about how do | know -- once
| have got these blocks, what do | do with then? How
do I know what |evel of work -- what that |eads to?

I wish | could say it was kind of a magic
thing that, you know, you check a block; you feed it
into the great Uninmax computer, and it pops out here
are the jobs they could do. The process is the state
agencies, the DDSs, the Disability Determnation
Services -- Jeffrey Blair nmentioned this norning,
Congress back in the 50's decided it would be the

state agenci es that woul d make the determ nati on of
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disability.

Well, those DDSs, they wite off for
nmedi cal records. And what they get is they just
get -- you know, they don't get anything extra. |
nmean, they may purchase an exam nation, they may
purchase x-rays; but the first part is they just
wite off to the claimant's physician, nental and
physi cal physicians, for their records. And they get
their treatnent notes, the sumary notes, just
anything that's in the record.

If that information is detail ed enough that
t hey can conplete the physical and nental assessnent,
in addition to that, they also gather activities,
what we call ADLs, activities of daily living, where
we' re asking the clainmant about their physical and
daily activity. Wat is it that they can physically
and nentally do everyday? They take the reports from
the claimant, they take the nedical records. If it's
in sufficient detail, they then take those records
and answer the questions of the physical and on the
mental form

It's not like conpleting a functiona
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capacity evaluation. In here | have got, | know that
they can Iift 25 pounds, because the FCE says they
can lift 25 pounds. It may not be that way in the
record. What they may -- they're going, okay, this
person had a | unbar |am nectony at L4, L5. They
still report radicul opathy down their left |eg. They
still report some mnuscle spasm

Then under activities of daily living, they
say that they can maybe wal k a bl ock, two bl ocks;
then they have to stop and rest because of the pain
O at the end of day they have to soak in a tub. O
they are using a TENS unit.

The doctor will take all that information
and say, rate the claimant on abilities to lift. It
won't be on the basis of actually putting themout in
a roomand having themlift weights until they say,
well, I can't lift anynore. They're going to make
t he assessnent that 25 pounds is the nost that they
can lift, based on their report of pain, their
functional report, and what the nedical records show.
That's how they're going to conplete this form

Then, this formgoes to -- at the ALJ | eve
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a VEis going to see this. A VEis going to -- or
may not see this. The judge is going to tell the VE
t hese questions. Presume a man who is 50 years ol d,
who has a bad back with a |unmbar disc, who can only
l[ift this nuch. That's what the ALJ is doing in his
hypot heticals to the VE.

In the DDS, in a former life, I was a
vocational specialist in the DDS. So what | would
have done is |ooked at this RFC. | woul d have | ooked
at the clainmant's past rel evant work, how they
described it. O | would have | ooked at the nenta
RFC, the narrative; how the psychol ogi st that worked
on our staff assessed the narrative, how he wote the
narrative. Then | would have taken that narrative
description and conpared it to the claimant's
description of what he did; and | would have made a
vocational judgment as to whether these -- this
narrative on the MRFC woul d all ow this claimant who
is atruck driver to do the activities that he said
he did day in and day out.

If I felt or made the judgnment he could do

them he would have been denied. |[|f | decided he
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couldn't, I, then, would have | ooked at the nationa
econony, the DOT's description. Taking that same
narrative, | amnow conparing it to the DOTI's
description of what was required in naking the
j udgrent .

Do | think someone with those limtations
in the narrative or with these limtations here --
and, again, the physical doctor is also suppose to
conplete the narrative as well. W use the blocks a
ot more in the physical RFC. The narrative is not
as inportant, but it is still inportant. |In the
mental, the narrative rules conpletely.

But so, we take the nedical records. W
use those nedical records and the claimant's ADLs to
conpl ete these assessnment fornms. X-rays, MIs, 1Q
testing, Bender test, Rorschach, whatever nental test
we have. W nmay buy some testing on our own. We nay
buy a couple of tests ainmed at nenory or whatever to
determine if there is an inpairnment nenory where we
don't have good information about their nenory
ability. Then we fill out these forns.

Then a vocational specialist or an
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exam ner, who is experienced, will then take these
fornms and conpare themto the work information that
we have and bridge the two. Fit the two together to
nmake that judgnent as to whether the claimant can
wor k or not.

Now, that is just a really quick dirty,
nasty description. And | believe there may have been
some di scussi on anong the group talking in nore
detail about RFC, MRFC at a future neeting; but at
| east that gives you a quick idea of what we do with
the nedi cal and these forns.

Now, sonebody mentioned at the break, gee,
wouldn't it be great if we can collect information
fromthe physicians in this format. Well, there is a
wor kgroup at SSA proposing that very thing, sending
out a format the DDS | evel, at the state level to
t he physicians who have treated the clai mant, and
ask -- the individual, and ask the physician specific
guesti ons.

The problemwi th that, of course, is that
if you are a physician treating people full tine, do

you have the time to sit down and conplete a
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guestionnaire. |If | aman orthopedist, do | really
know -- do | know all these questions? Because |'m
not asking these questions of the claimant. M focus
is treating the claimnt -- diagnosing and treating
the claimant. It may not be on deci di ng whet her or
not how nmuch they can wal k or stand. Maybe that's an
action itemto decide what kind of questions do we
want to ask of the doctors.

Al right. Back to our presentation.

MS. TI DVELL- PETERS:  Yes.

Deborah, do you want to ask your question?

M5. LECHNER Yes. | just wanted to kind
of go back to what Mark had said earlier about, do we
know the wish list fromthe DDSs?

| guess sort of a secondary follow up
guesti on woul d be, have there been fornal studies as
to the DDSs as to the additional specificity they
would Iike to see in any kind of classification
systen? Do we have informal data that's been
coll ected fromthe DDSs?

MS. KARMAN. | guess -- | don't know to

what extent it would be considered formal. W
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have -- a few years ago we went out and did a survey
of all our regional offices in all our ten regions
and spoke with users, doctors, and also some of the
adj udi cators, and program specialists and solicited
that kind of information.

Then, we just recently -- our interna
wor kgroup had gone out again to do an informal survey
of some users to get that process started, so that
that mght informfuture focus groups or user surveys
where we nmight go out and talk with users. Gve them
sonet hing that we have devel oped as a prototype, so
t hey have sonmething to actually test drive or |ook
at. But that's certainly sonething, | think, we can
take up in the Panel and discuss; and then, you know,
also if we need to ask Social Security to go back and
propose sonething for us to then consider

MR, JOHNS: One of the work groups that's
working in Social Security has proposed, for exanple,
that we reduce the relevant period that we | ook at
from15 years down to 10. Right nowin the D@Bs -- |
think it started today actually. Another reason for

ne to be glad to be here and not back hone in Dallas,
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is the D@Bs -- the DBs, we review the work of the
DDSs. Once they make determ nations, before they
becone final, we review a certain percentage for
policy conpliance, that kind of thing.

Anyway, it is also a bully place to do
research. W' re asking questions on cases that go to
step four and five about the inpact of a 15 year
peri od versus a 10 year period. That's a study, for
exanpl e, that's being conducted right now. Not
necessarily, you know, directly related to what you
all are doing; but just illustrative of -- you know,
if you came up with an action itemfor a study, it is
possible this is sonmething that could be done to have
peopl e | ook at cases as they're review ng them or
adj udi cating themto answer a specific question.

Li ke soneone asked, what kind of
occupations are we seeing nost often? That type of
thing can be done if you devel oped an action itemfor
that type of thing. Sonething possible that could at
| east be consi dered.

Al right. Jeffrey Blair this norning

nmentioned burden of proof. That is a big catch
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phrase within Social Security. Bottomline, through
step four, sequential evaluation, it is the
claimant's burden to prove his or her disability. So
the individual is responsible for providing Socia
Security with all the information that we need to
make our deci sion

So if we need information at step one, if
we -- if we get a doctor's note that says cl ai mant
was |late to his examtoday because his boss woul dn't
et himoff work; and so | call the clainmnt and say,
are you working? And what are you earning? Well,
that's a step one question. It is the claimant's
burden to provide us that information. To tell us
factually whether they're working or not and how rnuch
they're earning, so that |I can make that
determ nation. | may decide right then based on that
information that they're exceeding SGA, in which case
the DDS in the state agency will deny the claimat
step one.

Step two, they are responsible to give
enough information about their synptons, about their

dai ly functioning, about where they're getting
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treatnent so that we can deci de whether or not they
are severe or not.

They are required to provi de enough

infornmation at step three, first, to deternine if

they neet or equal a listing. |If they don't have
that information, we will purchase a CE. It is
their -- consultative exam nation, sorry. It is

their responsibility to show up for that exam and
participate in that exam And for exanple, if we buy
a pul monary function study, it is their
responsibility to breath as hard as they can into

t hat machine so we can get a fair determnation of
what their breathing capacity is.

At step four, it is their responsibility to
provide us with all the information that we need
about their past work, so that we can determ ne
whether it's relevant or not, and to determ ne
whet her they're able to performit or not. So for
exanple, at step four if a claimnt refuses to give
us his work history, he just refuses to conpl ete our
forns and answer our questions, we will deny that

i ndi vidual at step four for insufficient information,
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because they didn't provide us the information we
needed.

Just as at step three if they refused to
tell us what doctor they were seeing, or failed to go
to an examination that we needed, we would deny them
for failure to cooperate or insufficient information
at that step, because they have the burden to provide
us with that evidence.

Well, at step five, the burden -- they have
t hrough step four to prove that they are so disabl ed
that they can't performtheir past relevant work. At
step -- if they show this through step four, if we
got all the evidence that we need and we can show
that they cannot do their past work as they perfornmed
it, or as it's in the national econony, they are
relieved of their burden at that point; then, we go
on to step five

At step five the burden of proof shifts to
SSA, and we have to prove that there are occupations
out there in sufficient nunbers in the nationa
econony that they can perform considering their

i mpai rment; and now we | ook -- and now we do | ook at
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Granny's age, and education, and work experience.
And we | ook at those factors as well and decide, are
there other jobs that claimant can do? And it's our
burden to prove that they are out there and they
exi st in significant nunbers.

Now, for your purposes it nay not really be
that big a deal, but it is a major -- you know, a
maj or point to understand. Up through step four it
is the claimant's burden. At step five we have the
i nformati on we need or should have, and now we have
to use that information to prove the clainmant can
work. |If we can't prove it, then, the claimant is
di sabled. O we prove that they cannot do work. W
may find -- now, as an old vocational specialists,
can find an occupation in DOT for virtually anybody.
You give ne their inpairment and | can find an
occupati on.

But one occupation won't do it. | have to
find enough occupational base -- there has to be
enough occupations out there that they can do. Now
that's a bit of a different focus between the DDSs

and ALJ sonetinmes. It always comes down to
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occupati onal base and how many occupati ons or how
many jobs are out there for the claimant? One won't
doit. One wn't do it. | have to have enough.

If | can show that there are enough, then
it's a denial. If | can't show that there is enough,
then the claimant is all owed.

Step five is our final step, so we have to
nmake the decision. W can't punt. W have to decide
di sabl ed or not disabled at that step. Now -- so
what we're doing there is we're looking -- we're
taking the claimant's RFC -- the individual's RFC,
we're | ooking at their age; we're |looking at their
education; and we're |ooking at their work
experi ence. Wen we say "work experience" first off
what we're looking at is the skill level. W're
determ ni ng the highest skill level of their past
rel evant work. And we're deciding if they can nake
an adjustnent to other work. They can; they are not
di sabl ed. They can't; they are disabled.

Now, before we go to the grids, we | ook at
t he special medical vocational profiles. And these

are basically three sets of criteria that in the
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shortest way possible there are exceptions to the
grids. If a claimant net the criteria of one of
these profiles, and | didn't |ook at the profiles and
went to the grids, | mght very well deny the
claimant. | might say, you are a denial if | didn't
apply these three exceptions. So we apply these
three exceptions prior to the grids in our process,
and they're conbi nations of severity, age, education,
and work experi ence.

And if you don't neet a profile we go to
the grids or the nedical vocational guidelines. If
you -- the nedical vocational guidelines is how
they're referred to in the regulations. They're
called popularly, the Gids. It cones out in the
chart of cross reference grid format. But if you do
neet a profile, we stop.

Here are the three profiles. | am not
going to spend a lot of time here. | wanted to, at
| east, show themto you. One is 35 years of heavy or
very heavy work. A severe inpairnment that won't |et
you do this work, and a sixth grade or |ess

educat i on.
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VWere do we come up with sixth grade?
Again, that's out of the DOT. This is a margina
education in the DOT. What the DOT rates as margi na
as six grade or |ess.

No work profile. You have a severe
i mpairment. No past relevant work. You may have
wor ked everyday in the last 15 years, but you just
didn't work enough to get SGA, then, it doesn't
count. Age 55 or older, alimted education is an
11th grade education. Limited or less is an 1ith
grade or | ess education

This is -- this was actually -- they don't
call it this, but this is kind of referred to as the
housewi fe rule. What they had was women who were
approachi ng advanced age who had never worked outside
the home, but who were not -- but who were disabl ed
now, or who had an inpairment. And the concept is
even though it nay not be a very bad inpairnment, it
is just severe, just enough to get over the threshold
of step two.

The idea is because they're 55 and they

only went to the 11th grade, well, they can't be
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expected to work now. That would be just too hard
for them That's the concept behind this profile.
Fifty-five, no work outside the home, no work for
pay, 1l1th grade or |ess, and a severe inpairnent.
Renenmber, the severity test is very, very low, and
you would neet -- you would allow \Wereas, if |
went to the grid with this profile, you would likely
be a denial.

The newest profile is 30 years in a
particular field. It doesn't have to be a specific
job. Let's say | was a watch maker, and | worked as
a watch maker for four different conpanies, well over
30 years. It is the watch making that's inportant,
not the job. A severe inpairnment prevents nme. |
have got bad vision now. | can't do the fine work
required of building a watch.

| am 60, 11th grade or less, and | can't
use those skills -- it was highly skilled work
buil ding a watch; but | can't use those skills
because every job | can use themwi th invol ved very
good vision. So | can't use those skills, then,

woul d nmeet this profile. The lifetime conmitnent to
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a field of work profile.

Again, | meet a profile, I aman all owance
at step five. | don't neet a profile, you go on to
the grids.

Now, several things to keep in mind about
the grids, they're based only on exertiona
[imtations. Once nore, the exertional limtations
are right out of the DOT. They are the seven
strength factors of lifting, carrying, standing,
wal ki ng, sitting, pushing, and pulling. Wy, you
ask, is sitting an exertional factor? Well, you
woul d have to ask the Department of Labor about that.
Sitting is considered an exertional or strength
factor in the DOT. It is one of the seven.

What we do is we take the RFC -- those
seven strength factors add up to determ ne what
exertional level the claimant can do. W cross
reference that level. Were do we get it? W get it
fromthe RFC. W | ook at everything on page two, the
lifting, carrying, standing, walking, all that; and
deci de what the exertional level is. And we cross

reference that with the claimnt's age, their
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education, and their work experience; and that
provi des an out core.
It tells us magically disabled, not

di sabled. And that's based -- if it says "not

di sabl ed" what the grids are saying is that there are
SO many occupations available to a clai mant who neets
t hat age, education, and work experience that they
can nake an adjustment to them

If it says disabled, it is saying the
occupations represented by this rule are not enough;
and the ol der you are, the nore occupations you have
to have to have avail able to make an adjustnent. So
for -- real quickly, a 40 year old, 200 occupations
may be a sufficient nunber. For a 55 year old, it's
going to take 1600 or, you know, sonewhere in those
range.

Now, the grid or the Voc rules give us
admini strative notice of the nunber of unskilled
sedentary, light, and nedi um occupati ons available in
t he nati onal econony. These are considered to be
signi ficant nunbers.

Now -- so each nunbered rule it gives us
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the answer. W will talk about that in nore det ai
here; but it gives us the answer. It resolves the
question of disabled, not disabled. Mke adjustmnent
to other work; can't make adjustnents to other work.
They are based on -- remenber, only exertional. Only
the exertional factor, only unskilled work.

So where do we get those 200 sedentary;
1400 light? The DOT. Because there is 200 sedentary
unskill ed occupations in the DOT; 1400 |ight; 900
medium Now, actually if you count the sedentary
unskill ed occupations in the current DOT, '91
edition, you will cone up with 137. What we argue is
that the sane occupations are still there fromthe
prior edition, the '77 edition; but that they
conpressed a few

Now, the '77 edition was the |ast nmjor
revision. The '91 -- that was the fourth edition.
The current edition of the DOT, published in '91, is
the fourth edition revised. It is the sane basic
i nfornmati on from 1977 just they revised a few
occupations and a few ot her pieces of information.

Now, here is a picture of a page out -- |
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understand you nmay actually have the grid -- they may
have the grid in their materials. This is a very
short section of the grids. You can tell it is from
the -- there is three tables, tables 1, 2, and 3; the
sedentary, light, and nediumtable. You can tel
this is the sedentary table, because it is the 201
rules. 01 is sedentary; 202 is light; 203 is medi um

There has been a | ot of argunment over the
years, what does that "Do" nmean? "Do" is even a
shorthand for ditto. It just neant ditto. Wen you
get to the top one says, advanced age. All the next
three categories are al so advanced age. |nstead of
witing out ditto, they wote DO Sone peopl e
argued for years, what does that "do" nean? Do what?
It is just ditto.

MR WOODS: Tom | just want to let you
know it did send me scurrying to Google. | always
thought it mght be ditto, the quotation mark on
there. Yeah, you will find it if you do a search of
Coogl e that DO does stand for "ditto." It threw ne
for a loop. Do what?

MR JOHNS: You know. The first tine
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people look at it, they can't figure out what we're
tal ki ng about when we say "do." |'mnot sure why we
just didn't say do, do -- ditto.

As you see here across the top, first, we
are taking the claimant's age. The category there
is, again, fromDOTl. It breaks down younger worker
is up to age 49. It -- closely approachi ng advanced
age is 50 to 54. Advanced age is 55 and ol der
Cl osely approach -- and then you get -- you get the
age categories again right out of the DOTI, how they
defi ne age.

So advanced age, then, with the education.
Renenmber we're talking in groups here right out of
the DOT. Marginal or less is six or less. Qur
bottom education level is illiterate or unable to
conmuni cate in English or both.

We had a big flurry of court cases over
t hat, whet her sonebody who is illiterate and unable
to communicate in English, is that worse than soneone
who is just illiterate and unable to comrunicate in
English? In the end, it doesn't matter. One, or the

other, or both; it is all the sane. Illiterate in
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English. Unable to conmunicate in English or both.
In the next category it is marginal, one
through sixth grade. Then, limted, which is 11lth

grade. Limted or less -- and if it says "or |ess,"
like this top one does, that takes you fromlinmnited
all the way through illiterate or unable to

conmuni cate in English.

Then, previous work experience. Again,
this is us. Unskilled, sem-skill, or skilled;
determined in part by SVP; then, you see nagically we
get an opinion, disabled or not disabled.

Now, |'m going to go through the different
categories real quickly here for you. The RFC
exertional levels that are found in the rules, |ike
on this prior page; this is the sedentary chart. |
prefer to call them-- we won't go into that matter
but | prefer to use themby their nunbers, 1, 2 and
3. This is comonly called the sedentary chart.

Qops, | am going to backwards.

kay. Here are the exertional |evels.
Sedentary, which is lifting and carrying | ess than

10 pounds occasionally, which is a third of the day
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or less. Negligible anbunt frequently; standing and
wal ki ng at | east two hours.

Now, this two hours is our definition. In
the DOT sedentary work is defined, standing and
wal ki ng, as brief periods. It then goes on to say,
all sedentary work involves constant sitting. So if
you are constantly sitting, that means you can't be
standi ng and wal ki ng very nuch at all

In the SSRs and in the Regs we have defined
sedentary standi ng and wal king as two hours or |ess.
Light is lifting and carrying up to 20 pounds
occasionally -- I'"mnot going to read through this.
You can see it. Light, 20 pounds. Mediumis up to
50 pounds. Heavy and very heavy.

We don't have a separate chart for heavy
and very heavy; but we do have a rule called 204 --
204. 00, which essentially says, if you are capabl e of
doi ng very heavy work, then you are capable; you are
not disabled. That's a wld paraphrase, but
essentially that's the bottomline. |f you can do
heavy or very heavy work, you are not disabled.

Okay. So what do we nean by age? Age
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nmeans chronol ogi cal age. That should be a "duh."
But actually, we have got into sonme court cases about
this, because sone very bright attorneys argue, ny
claimant is only 40; but they have done very, very
hard work all their lives. And they were a drug
addict for a while, so that they had the
physi ol ogi cal age of a 50 year old. And -- but of
course, on the other hand you can argue the opposite,
ny clai mant took care of thensel ves and even though
they are technically 40, they have the body of a 30
year ol d.

We deci ded we sure as heck didn't want to
get into that, and went into the Regs after that
court case and changed it to say quite clearly, age
neans birth age. What if you are premature -- don't
even go there. Chronol ogical age.

By definition we say age is an increasing
limting factor in your ability to adjust to other
work. So the older you are, the less likely you are
going to be to nake -- to be able to nake an
adj ust ment .

Here are the age categories. Younger 18 to
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49. dosely approachi ng advance age, 50 to 54.
Advanced age, 55 and ol der

Now, on the sedentary table or table one,
they break it out into a subcategory 18 to 44; 45 to
49. And on the nediumchart, they break it out to
anot her category called cl osely approachi ng
retirement age, which is 60 and ol der

Now, education -- oops. Probably just as
wel | .

In general, we accept the claimnt's
report, and we're generally going to use their
reported educational level. |If they say | have a two
year technical college degree, we're going to accept
that. |If they say that | can't read or wite, we're
going to accept that; but if we have evidence that
occurs in the devel opnment of their case that
questions that, we will question it.

| had a claimant that had a high schoo
di pl oma. They got it when they were 22 years ol d.
They were in a rural town with no sort of specia
devel opnent cl asses. They just kept on passing him

socially. He kept on going to school, because he
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wanted his diploma. At age 22 they gave himhis
di pl oma, so he would stop com ng to school

Turns out he was border line MR couldn't
read or wite. W ended up allowi ng him but he had
a high school diploma. But when | got to step five,
| didn't call himhigh school or nore; | called him
illiterate, because the medical records clearly
i ndicated that he was illiterate. So we will |ook at
t hat .

But for example, if you were in Paris, you
went to Suva; you have three Ph.D s, and you nove
over here and you can't speak English; you are
illiterate, because we -- it has to be in English.
Because you may speak very good French, but that
doesn't help you get a job here in our economy, which
is based primarily on English. Don't even ask about
Puerto Rico.

kay. The education categories fromthe

DOT. Illiteracy in English or inability to
conmuni cate. Marginal, limted, and high school or
above. Once you hit high school, it doesn't matter

on the grids how nuch nore education you have after
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that point. That is a factor that, perhaps, one day
we would like to revisit, because there is argunents
t hat your educational |evel does have sone indicative
ability of your ability to adjust to other work.

If I was able to get through a Ph.D
program certainly that shows sone adaptive skills
that may be -- you know, that | should be able to use
versus someone who didn't get to that level. Wo
knows? Arguable, but not in our grids right now

kay. Now, work experience at step five.
Again, it is based on SVP. As | nentioned before
break, SVP one and two is unskilled. SVP three and
four is sem; and SVP five through nine.

Now, how do we use all that information?

If you are the -- if you neet everything for a rule;
you are the exact age -- | nmean, you are the age it

covers. You are the education it covers; you are the

skill level, and you only have an exertiona
impairment. Meaning, | will only have limtations in
standing, walking, lifting -- those seven things;
then, | nmeet a rule.

If I nmeet arule, it's the sane as neeting
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alisting. | do what that rule says. So an ALJ --
if an ALJ determ nes that a claimant only has
exertional limtations, then, they should go to the
grids and do what the grids say, and a VE should
never be call ed.

It would be like saying, okay, the clainmant
is on dialysis; they have end stage renal disease.
Well, | amgoing to go ahead and call the doctor in
and ask himif he thinks this guy is disabled or not.
You don't do that. The doctor says no, | think this
guy can work. You don't do that, because they neet a
listing. Qur program says, you nmeet a listing, you
are di sabl ed.

Sane thing here. |If you neet the criteria
for arule, we do what the rule says. Disabled, not
di sabled. The rule is binding; but it's very sel dom
that we woul d have a claimant that only has
exertional limtations. For exanple, a mental -- any
sort of mental limtation is nonexertional, and are
not covered by the grids, by the rules.

So rule is nmet, it directs our decision or

determination. And if the rule is net -- and yes, |
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will nention, we don't have to cite any occupation,
because the rule takes adm nistrative notice of a
signi ficant nunber of occupations out there in the
nati onal econony. And where do we get those
significant nunbers -- excuse ne -- again, fromthe
DOT. Yes, sir.

DR FRASER: Just a side bar. On the SVP

ratings.

MR JOHNS: Yes, sir

DR. FRASER. You know, | mean -- although,
obviously, a lot of these jobs still exist -- say, a

receptioni st as an exanple. That nmight have a SVP
rating of two, okay. Whiereas, it's hard to find a
receptioni st today who doesn't do the word
processi ng, use various software prograns, et cetera.

MR JOHNS: Right.

DR FRASER Really, like for all of us,
our work is more conplex. And it is really nmore of a
four. That's kind of a problem even though, a core
group of jobs still exist, their conplexity ratings
could be pretty --

MR, JOHNS: Yes, much higher
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That's where -- as far as tal ki ng about
conposite occupations before the break. So for that
person -- if that receptionist, whatever skill |eve
she actually was perfornmng at, if she could perform
that job, she did it, there is no problem She is a
denial. But if she can't, that's where we would have
to be very careful in the assessnent in identifying
her occupation in the DOT.

She may very well satisfy the criteria of a
receptionist; but then we might see there is also
four or five additional tasks that she does that are
not in the DOT, |ike word processing, or whatever.

We woul d have to very carefully eval uate those
additional duties. |If we can judge they're
incidental -- like | talked about the secretary.

Say | had that secretary and she said once
a nonth she went down to the | oading dock and took
t hat | oadi ng paper off for about 15 minutes. |'m
probably going to call her a secretary if everything
el se about her job fits the DOT secretary. But if
she told ne, instead, that every afternoon she was

down on the | oading dock for two hours unl oadi ng
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paper, I'mgoing to say well, she is not a secretary.

She is a secretary "slash" dock worker.

At that point, | can't find her occupation
in the national econony. It doesn't exist in the DOT
that way. So | can't hold that against her. |'m not

goi ng to say she can do part of her occupation.

So with the receptionist who does really a
four, really, rather than a two, |'mgoing to say
those extra duties are so significant and advanced
beyond what's in the DOT, | can't use the DOT at step
4B to deci de whether she is an allowance or not. [|I'm
going to go on to step five and see if there is other
wor k that she can do.

DR. FRASER: Kind of brings up kind of
anot her issue, is that the DOT has never specified
essential functions, which is really problemtic,
because it spews out task after task. There is no
sequencing as to priority, et cetera.

MR JOHNS: Right.

DR FRASER  That could be a consideration
for us, because it's in -- you know, conduit with the

ADA and existing |egislation.
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MR JOHNS: Very well that could be an

action item Debra.

You are very right

rating at all
"may" itens.

i ntervi ewi ng,

-- the only type of

in the DOT is when you get into the

Al that meant is when they were

sonme of the people they interviewed did

those extra task, some didn't. But a significant

nunber of the people they interviewed did them and

t hey added them as may have to do this,

do that. That's what the "my"

But that's the only rating.

So yes,
| ook at as wel |.

say these are essenti al

but inportant.

Maybe these are inportant.

may have to

means in the DOT.

maybe that's sonething you want to
Maybe you want to prioritize and

These are not as essential,

Maybe

that is sonething you would want to | ook at.

How was that, Debra. Was that okay?

MS. Tl DWELL- PETERS: Perfect.

MR, JOHNS: Ckay.

rule. You satisfy all the criteria. But

sai d, you know,

di pl oma, but

| owered his education | eve
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was really illiterate. He doesn't neet a rule. Wy?
Because his educational |evel is high school, but
that's not really.

And | can raise soneone's age a bit if
they're close. |If they are 54 and a half, and 54
woul d deny and 55 would allow, | can call them 55
under certain circunstances. Once | call them 55
when they're really only 54, they don't nmeet a rule
anynore, because that rule is witten -- the rea
rule is for 54. | amusing a rule for 55. So if you
don't neet, you use the rule as a framework.

Now, our position -- and before | went to
the O fice of Quality Performance, | worked in the

same shop with Sylvia Karman as a seni or vocationa

policy analyst. So | will put that hat back on just
nonentarily. So when | say what we say, | don't nean
what OQP and DB SSA says. | guess | am speaking for

SSA, and | shouldn't do that.

VWhat SSA says is that every person who gets
to step five who doesn't neet one of the nedica
vocational profiles is within the grids. You either

neet a rule, or you are within the framework of a
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rule. So once you get to step five, the rules apply
to either very, very strongly if you neet, or with
varyi ng degrees of weakness as your individua

condi tion spreads out.

If I have -- if, for exanple, every
nonexertional limtation on the physical RFCis
checked, I"'mgetting farther and farther away from

t hose rul es, because of the inpact of those
nonexertionals. So I'mstill within the rules, but
nore tenuously tied to the rules, if you get what |'m
sayi ng. You never escape the rules. That's a key
point for us. To sone degree we're always applying
the rules to your condition

Now, where any one of our findings of fact
don't coincide with the rule, you are within the
franework. Then we use the framework to gui de our
decision, but it's no longer binding. If we neet a
rule, it is direct; it's binding. If we're under a
framewor k, we are maki ng adj udi cated judgnent.

So if we deny a claimwithin the franmework,
because it doesn't neet a rule, we have to cite three

occupations that we think the claimnt can make an
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adjustrment to. W get those three occupations, of
course, fromthe DOT; but three is not enough. Three
is representative of a wi de occupational base.

And what we nean by renmi ni ng occupationa
base is the range of work to which an individual can
adjust given their RFC, their age, their education,
and work experience. At that point we are | ooking at
both exertional and nonexertional limtations. W
are taking all of that into account and deci di ng how
many occupations are there out there for that
i ndividual. Not jobs. For every occupation in the
DOT, there are thousands of jobs. So when we're
tal ki ng occupation, we're talking up here.

Now, we narrow that base by |ooking at the
claimant's specific limtations and restrictions.

For exanple, nonexertional limtations all can reduce
it. Handling, fingering, stooping, crouching, all of
t hose can reduce a nedium base. For exanple, we say

to do nedi umwork, you have to be able to frequently

st oop and/or crouch.

So if onthis forml say, you can only

occasionally stoop -- you can lift 50 pounds, which

S R C REPORTERS
(301) 645- 2677



10

11

12

13

14

15

16

17

18

19

20

21

22

193

i s medi um work, but you can only occasionally stoop;

then when | go to the grids, | |ook at the nmedi um
table first. |If that says disabled, fine. | wll
allow the claimant. |If it says not disabled, | can't

use that rule, because the claimant can only

occasi onal ly stoop, which nmeans | knocked out all the
medi um j obs that requires frequent stooping. Once I
have done that, | amleft with the light table.

So | use alight rule then to give ne an
idea. The light rule says, all of a sudden the sane
claimant with the sane educati on and work experience
now says disabled. | amallow ng that claimant
within the framework of the light rules, even though
his exertional |evel is medium but because of the
nonexertional, | wote it as base, down from medi um
down to light.

Now, when | say you can do medi um work,

t hat nmeans you can also do all the Iight work and al
the sedentary work as well. If | cut out that

medi um then you are limted to |light and sedentary
work. It gets real tricky.

| can have soneone who can do |ight
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lifting, and standing, and wal ki ng, but maybe they
have a hand problem They have only one arm \Wéll
they can do light work, but they can't do any of the
sedentary. Now I'mat light, but | can't do the
sedentary, because sedentary requires two hands by
definition. So it can get as unbelievably nessy as
you can i magi ne.

Essentially we're using the nonexertiona
limtations and restrictions to knock out chunks of
t he occupational base, linmting down to the anount of
work that the claimnt can adjust to. Once we get
that base too small, we allowthe claimant. It
doesn't have to be real small. W may still have
1, 000 occupations that claimnt can do, which may
represent 100,000 different jobs or 200,000 jobs; but
because of their age, it's too small for themto be
able to make an adjustnent too. W are always
bal anci ng age, education, and work experience with
their RFC in deciding.

So identical inpairment for a 20 year old
and a 50 year old is certainly on the grid, likely

going to give you a different outcone.
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So in this case the Granny and The Rock, if
we can get them pass step four, they have got the
i dentical RFC, but because Granny is so much ol der,
and so nuch poorer educated, she is much nore likely
to be allowed than The Rock, even though they have
t he sane inpairnment.

Ckay. We can al so expand the occupati ona
base. If you have skills -- renenber, the grids are
about unskilled work. Unskilled work only. [|f your
work is skilled or sem -skilled, that gives you extra
jobs, extra occupations that you m ght be able to do.
And certain circunstances two peopl e the exact sane
age, the exact sane education, the exact sane RFC,
one person only did unskilled work. They're an
al l owance. The other person did skilled work and
they can use those skills to do sone ot her
occupation, they will be a denial

For transferability of your skills we only
need t hree occupations, and only three; just three.
And for sone instances, if you have recent education,
we will find you a denial. Say you went to -- could

be something like, I went to Joe's Truck Driving
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School, a six week course. At the end of which | got
nmy conmercial driver's license to drive an
over-the-road truck. On that day celebrating, | went
to a bar, got hit by a car. | amnow disabled. |
can't work.

But then | get -- after getting out of ny
body cast, | have gotten better. W can deny you
sayi ng, you have the ability to use that truck
driving certificate that you got, even though you
never drove a truck, to do certain work. But that's

called direct entry into skilled or sem -skilled

wor k. It is about as rare as hen's teeth. In 22
years of working in disability, | have never seen a
case where we were able -- where we deni ed soneone

for recent education.
Transferability of skills, heck yes.
Recent education -- if they got the recent education
they tend to use it, and they go to work and use it.
kay. Transferability of skills, rea
qui ck. You can only derive these skills from past
rel evant work. Remenber, the CPA | said worked for

Red Cross for 40 years. He has no skills. Wy?
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Because he never earned SGA

I can be -- | can be -- oh, gosh, the
nanes -- Norm Abrans. Anybody know Norm Abrans? He
is the guy that used to work on this old house. He
did all the carpentry work. He has got this show
where he says, anybody can build this. He has got
this like antique wardrobe that he has built from
scratch with his planar and stuff. You know, | got a
circular saw and a hammer, |'m never going to build
t hat wardrobe. He has got these amazing skills.

So say on the weekends he builds all this
beautiful furniture that wins international prizes,
but he gives it away. He never sells it. Can | use
those skills as a woodworker, as a cabinet maker to
deny himat step five? No. Because he never earned
SGA. And because he never earned SGA, those skills
he has got as a cabi net worker do not count. So you
only gain skills if you -- if it was rel evant work.
And remenber, it has to be SGA to be rel evant.

Now, the past work has to be sem -skilled,
so SVP 3 and above. You never can transfer -- if you

did only unskilled work, SVP 1 or 2, we call it
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unskilled. That nmeans there are no skills. Now, our
friends at the Departnent of Labor -- we argue this
back and forth -- are there really -- are there
really -- is there really a job that exist that has
no skills? | don't know That's nmaybe sonething you
want to | ook at.

But for our progranmatic definitions now,
yes. Any work that is SVP1 or 2 is unskilled.
Therefore, by our definition it has no skills.
Therefore, you can't transfer skills fromit, because
you don't have any skills. You can't transfer to it,
because -- the argument here is, say | am a rocket
scientist, and | have all the skills of a research
scientist. 1'mgoing to get an unskilled job because
| have depression.

So | amup against a young guy in his 20's,
and we are both up for the dish washing job. He has
never worked. He has no skills. | have got al
these great skills. Wo is still nost likely to get
the job? Probably the 20 year old if he is half way
reliabl e, because he is younger, nore vibrant,

whatever. The skills don't matter. So your skills
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don't matter if the only work you can do is unskilled
wor K.

So a transferability of skills analysis is
only done, though, when it makes a difference. And
we determine when it nakes a difference by |ooking at
the grid. There are seven instances in the grids
where it says, skills don't transfer disabled.

Skills do transfer not disabled. In those seven

i nstances we have to nmake -- when your age, education
mat ches those criteria, we have to decide if your
skills transfer or not.

Your skills transfer when you can take the
skills you have devel oped in your work and you can
use themin the performance of another job. It's in
the DOT. And where do we get the skills? Were do
we get all that? W get your skills from your
description; but we transfer your skills to jobs out
of the DOT.

And transferable skills is an advantage in
the work -- it's suppose to be an advantage. Wat it
is, it's saying that if you don't have any skills,

we're going to allow, because you don't have any
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skills. But you have skills. Those skills have to
be so inportant that we could find jobs that you
could do that other people couldn't, because they
didn't have those skills. So on that basis, we're
going to deny you on that basis. So it's an -- it's
because you did that work.

Now, as your age increases, again, the
i kelihood you are going to transfer your skills
beconmes | ess and | ess.

This has to be an inportant job. It can't
be, you know, a minimumjob. W like to say -- if it
is aunion job, it has to be on the | evel of at |east
a journeyman. The concept is, | have to be able to
wal k fromnmy old job into ny new job w thout any
probl em

So | worked at the Chrysler deal ership up
the road. | was M. CGoodwench -- well, that's GV
sorry. | worked at the GM deal ership up the road,
M. Goodwrench. | was a full fledged nmechanic, but |
can't do nediumwork anynore. | could transfer ny
skills across the street to M. Transm ssion where |

woul d only be working on transm ssions naybe, or to
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the oil changing place down the road. Because |
changed oil as M. Goodwench. | worked on brakes as
M. Goodwrench. Now, |I'monly doing one little part
of my occupation, that would be transferable skills.
| could take ny skills as a nechanic and go and
transfer themto a | esser exertional job.

Now, the steps and analysis. What we do is
we identify claimant's past work. W use the DOT to
provi de guidance on a skill level and exertiona
level. W use their own description to identify the
work task processes, that type of thing. And then we
search for other occupations in the DOT, once again,
at or below their SVP of their past work; at or
within their RFC. And we try to find occupations
that use the same sort of skills.

As | said, a mechanic, who is a ful
fl edged nechanic, for oil changing, carburetor
rebui | di ng, brake worker, transnission, you know, we
have to make judgments there. For exanple, if you go
to transmissions -- rebuilding a transnission hasn't
really changed all that much in the |ast, say, 30

years.
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If you go to the DOT it says uses a vacuum
tube -- a machinery with vacuum tubes to decide
whet her the transmission is viable or not. | doubt
t hey use vacuum tubes anynore. Does that matter?
Probably not. Because the basic duties -- the npst
i mportant duties are not the use of the vacuum tube,
it is the rebuilding of the transm ssion. The basic
activities are still close enough that we argue that
we can still use that as a determination of
transferability of skills.

O for exanple, a person was a carpenter; a
full fledged carpenter. W might transfer his job to
like a sander in a factory, or a gluer, or someone
who is doing still carpentry type work, but was not
as heavy or skilled, perhaps, as the work he was
doi ng as a cabinet maker. So we're |ooking for other
occupations that are available to that clainmant that
t hey can do.

Now, once we |ist out these possible
occupations we natch the task, the tools, the skills.
We natch all of that. And the older the person is,

the closer they have to match. The ol der, the
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closer. So | might take a 50 year old nurse who kept
pati ent records and say she could be a clerk, a data
entry clerk. At 50, | mght say she could be a data
entry clerk. At 60, |I'mnot going to say that nurse
can be a data entry clerk. That is not close enough
to what she did in the past to be transferable.

Fifty, maybe so. Sixty, no. Because at 60, | don't
expect that she is as flexible as she use to be, as
abl e to make an adj ustnent.

And we cite generally three occupations.
W can cite fewer. W can cite nore. GCenerally, for
exanmple, say, if I had -- if | found sonmeone coul d
transfer to be an auto nmechanic, | night only cite
one occupation, because there are so many auto
nmechanics. |If you told nme that they could be --
soneone tried this once. One of the jobs they cited
for a clerk was paddl e reader

Anybody know what a paddl e reader is? It
i s soneone who sits at an auction house and you raise
your paddle to bid, they wite the nunber down.
Well, yes, | believe there are paddl e readers today;

but | really don't believe, as you were saying, that
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that is probably not their only job at that auction
house.

So would | cite paddle reader? Probably
not. O if | did, | mght want to cite five or six
such occupations, instead of just three. So it's all
a matter of being fair to the claimant, and really
getting -- transferable skills really has to be an
advantage to them And if it's not, we're not going
to give themthat. W' re going to say they have no
transferable skills. Since we're doing it, there
woul d be an allowance if they didn't. So it really
has to be an advantage to that claimant.

Now, if you do have transferable skills,
however, no matter how old you are -- now, keep that
in mnd that once you reach retirenent age, you are
not eligible for disability. So we're not saying no
matter how old you are, that is up to full retirenent
age. |If you are 70 years old we are not doing
transferability of skills analysis, because you are
not eligible for disability. Unless you are age 80;
but we won't go there either. There is always an

exception in this program
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But no matter how poorly educated you are,
formal education; no matter how old you are in our
program if you had transferable skills, you would be
denied. Transferable skills trunps all the other
negative vocational factors at step five. But it's
not that common, because we do have to show what
those skills are and to establish that those skills
really do give you an advantage over soneone who does
not have those skills. That's the concept behind
transferability of skills.

Now, a lot of VEs at the ALJ |evel use
conputer prograns to assist. They do that as well at
the DDS, but you still have to conpare occupation to
occupation. You can't rely on any transferability of
skills programthat exist at this nmonment. They will
identify possibilities for you. So you can use those
prograns |ike QASYS as a screening tool; but then
when the pedal hits the netal, you still have to pull
that through DOT or your conputer version of the DOT
to conmpare description to description to past
rel evant work. That's transferability of skills in a

nut shel | .
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Now, our last slide here, our summary. At
step one, we can deny a claim but we cannot allow
it. We can deny it saying they're earning SGA -- or
ear ning above SGA; but if they're not, we can't allow
and we have to go on.

At step two we can deny a cl ai msaying they
don't have a severe inpairment; but we can't allow
them we have to go on.

At step three the reverse here is true. W
can allow you for neeting or equal a listing, but we
cannot deny you. W have to go on

At step four, we can deny you sayi ng you
can do your past relevant work, you can performit.
You have the ability to performit. Not that you can
go get a job doing it, or that it even exist anynore.
We are just saying you have the ability -- the
physical and mental ability to do it. W can deny
you, but we can't allow you.

At step five, all bets are off there. W
have to all ow you or deny you. W allow you if we
can't find enough work that you can do. O we deny

you if we do find enough work that you think you can
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do.

At steps four and five, the DOT and its
information is absolutely critical. Wthout the DOT
or sonmething sinmlar, we don't have that process. W
have a structure for it, a concept for it, but we
don't have any ability to assess that infornmation.

And as | said, everything that we use,
definition of stooping, if | went out here on the
street, for exanple, and asked ten people what is
stoopi ng, they would probably do sonething like this.
I amall stooped over; but in the DOT, this is
crouching. Stooping is just bending at the wai st
wi t hout bendi ng ny knees. So DOT stooping, SSA
stopping is this. This becomes crouching
(illustrating).

As | said, if | went out -- you have to be
careful. If | went out and maybe even asked the
physi ci ans what stooping was, there is always that
di sconnect. So our program especially at steps four
and five, the definitions we use, the criteria -- the
guestions we ask, how we assess a clainmant's severity

all comes in sone manner of degree out of what's in
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the DOT. So if you can fix it.

Al right. | think I'mfinished. 1 wll
gl adl y answer any questions that you m ght have.
Yes, sir.

MR WOODS: Tom first of all, thanks.
After reading the materials, and a |lot of these
summaries were very well done, and very readabl e.
You guys going through this, at |least to ne, has been
extrenely helpful. It nade ne think about a couple
of issues a little bit differently.

| want to real quickly revisit this notion
of the magi c nunber of occupations. Utinmately, the
el ements and factors that are going to be neasured
are going to be key to the system But in |ooking
at -- at least fromny understanding now, of how the
grid is devel oped and what is underlying when it
cones to occupation

So for sedentary if it is 137, if it's 200,
you know, whatever it is. There is a |lot being
driven by the old DOT. | think it's absolutely
crucial, and | think it's -- | may be naive here --

very doabl e that one of the first steps that can be
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concurrent with other things is taking a hard | ook,
in a sense getting off our asses, and really | ooking
at what seens to be -- what's the neani ngful set of

occupations that we're going to | ook at?

It's not a stagnant list. It can be an
initial cut. | don't think it's going to be anything
close to 12,000. | think we're going to be making a

big m stake if we keep thinking of DOT or anything of
that magnitude. | don't think it reflects the world
of work. | think it is going to be a detail way
beyond what coul d be coll ect ed.

And that sone of the underlying ways in
which the grid is set up, and the grid has worked for
Social Security. | think it also raises sone
guestion as to whether shear counts of nunber of DOTs
is really a meaningful piece of information.

Now, pragmatically, it nmay work; because if
we have enough DOTs, then probably the occupation
exi st. However, hypothetically, you have a |l arge
nunber of DOTs, yet, it could be al nost insignificant
interns of really being nmeaningful in the econony in

terms of any sort of nunmbers. | realize it's not
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nunbers; but in a sense that's what we're really
trying to get at, does this really exist.

Again, | amjust forward that | think it is
a very doable project. |If nothing else, we do a
first cut that maybe gave Social Security an initia
sense of, you know, what is the magnitude that we
m ght be | ooking at? That m ght change over the next
coupl e of years, you know. Maybe it starts at 4, 000,
or 5,000, or 983 and changes. | think that's very
necessary, because it underlies now so many things.

The notion of |ooking at three occupati ons,
you know, what does that mean? Looking at three
DOTs. Again, you explained it very well. [If you are
| ooki ng at an auto mechanic, that may suffice. 1In
the materials you noted things |ike the Cccupationa
Qut | ook Handbook. Well, that's clearly at a much
broader level. That's at the stock level. One of
t he advantages is, there are nunbers associated with
that. Not that nunbers are being used in the
process, but to give us a sense of, yes, that is a
nmeani ngf ul occupati on.

Again, ny only point is, one, | feel very
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positive that | think there is something that could
be done; and that many of us, including us fornerly
at the Departnent of Labor is something that we could
have done several years ago. And | think nowis the
tinme to doit. | really think this is sonething that
can be done in a couple nmonths as a working draft,
wor ki ng paper. Here is an initial kind of

occupati on.

MR JOHNS: | will address that rea
quickly. | agree. | think that's probably an action
item \Were do we -- | didn't specifically address

where do we get the nunmbers. Were do we determ ne
whet her there is a significant nunmber of jobs

associ ated with any single occupation? Wat we use
is, we use things |ike CccuBrowse, which is --
provides that information. The only -- it all cones
to census. It all is based on soft codes.

So | gave the exanple this norning of the
pneurmatic tube operator. Well, if | did a DOT search
right now -- say | was |ooking at the work of
sonebody el se, a vocational specialist; and it said

this person can do the work of a pneunmatic tube
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operator. | amgoing, good grief, there aren't any.

If I did an CccuBrowse search to tell me
how nmany pneumatic tool operators there were in the
United States, the nunmber is 127,000. Wy? Because
it is based on soft codes, which are based on a 900
aggregation. And pneumatic tube operator falls under
a category with things like delivery driver.

MR, WOODS: O her occupations --

MR JOHNS: So it falls in a category with
people like -- | think it falls -- if | amthinking
right off the top of ny head, it falls Iike with a
UPS truck driver. So you get consensus -- the
consensus |lunps themtogether. So -- and then all --
QccuBrowse, all these prograns are divided equally by
t he nunber of DOT codes that fall under a soft
category. Sone soft categories have very few DOT
codes. Sone have many. But the only way -- it's
hard to cone up with accurate nunbers.

MR WOODS: Right.

MR JOHNS: So that's part of the issue as
well. Wsat does it even nean?

MR WOODS: To nme, all the nore reason that
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| amagreeing with you, | think, to really try to
take a hard | ook now at breaki ng down what night be a
prelim nary working set of occupations. Recognizing
it could change very dramatically over the life of
the project. | think it is sonething that can be
done based on a |l ot of existing research and
information that's already there, and is a very
doabl e task.

Then, looking at howit relates to things,
not just consensus; but if you are going to be
| ooking at sone things at a broader |evel, you nay
have several occupations that need to be broken out
for the purposes of Social Security, and we define
those -- the data, whether it is OccuBrowse or
anything else. Not that we are reflecting that
| evel, of course. It is going to be reflecting a
nore aggregate level. W could also |ook at nore
current information that gives us even nore
confidence. Because those data are updated every two
years, not by the Census Bureau, but by the Bureau of
Labor and Statistics.

We have got enploynent estinmates. W have
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enpl oyment projections. That all can provide, |
t hi nk, an underlying substructure that will give us
nore confidence in the system but that's al
dependent on trying to do this cut of occupations.
We have spoken for years. W have sonewhere between
800 and 12,000. Let's go see whether it is 5,000, or

4,000, or 6,000.

MR JOHNS: | will throwthis out --
sonet hing you just said remnded me too -- part of
it -- if you develop a structure, if you devel op, you

know, a DOT, or a DOT "A /" or DOT "B"; one of the
i ssues is, how often do you update it? | nean, do
you update it every two years when the Depart nent
of -- Bureau of Labor Statistics say? Do you update
it every five years? Certainly, that has to be a
part of it as well. W certainly don't want to do
all of this work and then never update it, and then
be stuck in this sanme boat 25 years, 16 years from
now having to develop a DOT "C. "

MS. KARMAN. | just wanted to piggy back on
this question that Jimraised, or a point that Jim

made. And al so, just two points. That's, one, that
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we were asked -- the Conmissioner did ask us to | ook
at, you know, making a recomendation with regard to
classification as well. So our team and the
Cccupational I nformati on System Devel opnment Wor kgr oup
will be preparing a proposal to give to the Panel.
And we will be in a position, then, to take a | ook at
t hat proposal for how we woul d | ook at devel opi ng an
initial classification along the lines that | think
what |'m hearing you say, Jim so that we have
something to start with.

That's sonething else that we will be
wanting to acconplish this year, in addition to
reconmendations for a content nodel. Because | think
you are right if -- you know, we need to talk further
about that. But | nean, we certainly have it in mind
to be doing sonething |ike that real quickly.

Then, secondly | wanted to point out in
case | wasn't clear that, you know, our policies are
that we don't set a significant nunmber of jobs in the
econony. In other words, we don't -- there is no set
nunber for that. |It's really based on what we take

admini strative notice of, as Tom has expl ained, with
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regard to the grid structure. Wat was available in
terms of all unskilled work that's sedentary, al
unskilled work that's light, medium et cetera. And
what the occupational base judgnent is based on the
person's residual functioning capacity or other
elenents in their vocational profile.

So it is really an adjudicated judgnment if,
in fact, the person's circunstances do not neet a
rule directly. | just want to throw that out there.
W don't have an exact nunber, but absolutely we
will -- we need to ook at getting to a
classification systemthat we can begin wth.

MR, WOODS: What | was suggesting was not
an exact nunber, but that the nere fact that -- and
it has worked, so this is not a criticism-- but that
usi ng account -- whether it be DOTs or whatever
little critters we have is -- pragmatically, it may
have worked, sinply because they are | arge enough
nunbers that underlie the grid in terns of 137 of
t hese, and we have got 400 of these at this |level, so
it's worked; but there is not a solid foundation

behi nd that as to why.
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MS. KARMAN: We understand. | was just
maki ng that statenment so that that's sonething
everyone in the roomcan understand. | wasn't
suggesting that you were inplying that.

MR, JOHNS: Sormet hing kind of comes out in
sone of the conversation we had earlier, and
somet hing that Sylvia just said. Qur programis
based very much on judgnent, you know, and individua
assessment. So that, you know, when we do RFC we're
doi ng an individual assessment. CQur judgnent -- our
best judgnment, based on the information we have.
Now, that doesn't nean that every single person -- if
we had 200 people look at the file that they woul d
get the exact sane judgnent, but they would all be
within the parameters of our policy and our
gui delines. Just |like here, deciding whether a
clai mant can work, it is not a nagic we punch in
t hese nunbers and we're always going to get the sane
result. It requires judgnment. Wat is enough
nunbers? Wat is enough of their skills? Wat are
those things? You nake a judgnent, and you explain

it.
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Now, what we constantly strive for is that
once we give those to 200 people, that the judgments
are all going to be very, very consistent or within a
certain time; but they're not exact. And we don't --
any point that we try to nmake it too exact, you are
getting to like a cookbook where we just enter these,
magic, stir it all together, and get an answer. The
problemw th that is there is always something with
this individual that is right before ne that's
different. Something that gives hima little
advant age, or sonething that really should be taken
i n account.

| say, well, gosh, he really doesn't have
transferable skills, because of this little thing
that is alittle bit different. So judgnment remains
a very inportant part of our program Yes, sir

DR. FRASER: In terms of setting the target
for the occupational groupings we are |ooking for,
what Jimjust said, do we have the list -- you know,
DOT numbers for our claimants? |s there some? You
know, as they're making application to the last job

t hey have, do we have that DOT nunber?
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MR, JOHNS: Ch, could we say what DOT
nunbers are the nost -- ones we see nost often?
DR FRASER  Yes.
MR JOHNS: No. That type of infornmation
hasn't been coll ected.
DR. FRASER. Ckay. |If they actually go to

adj udi cation, the VE has to give the DOT nunbers.

MR JOHNS: It does. But it's not -- it's
not captured -- it's not sonething, for exanple,
that -- even though we have gone electronic, it's not

sonet hing that they would enter in an electronic
fashion so that you can capture that data, and say
okay, we can | ook at 200 ALJ decisions in the Sixth
District, and say, here is DOT nunbers we saw conme up
in those cases. The data is not collected in that
manner ?

DR FRASER It could be doable.

MR JOHNS: It could be; it is possible.

M5. KARMAN: I n fact, they are doing it
with E-Cat. That's in prototype right now It's in
pilot. So we have a process now that Social Security

is testing that enables the adjudicators, at |east at
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the DDS, the State Disability Determ nation Services,
to capture information just like that, as they are
documenting their analysis of the claim

So | nmean, that is sonething that we
will -- that Social Security is working on; and as we
have nentioned earlier, we already know that we need
to do a study to get at just that information.
Because up until the tinme that that sort of program
is avail able across the country, should it becone
avai | abl e across the country, should the Agency
decide that the pilots have worked out and make it
avai |l abl e; then, you know, up until that tinme we're
going to need to actually | ook at our cases and pul
that information fromthe cases, so -- but you are
right. | nean, that's sonething.

MR JOHNS: |f that was an action item if
t hat was sonething you decided just really -- that
you just really had to have, it's possible that a
study coul d be done, you know. [|'mnot sure whether
the ACs would junp on it; but |I nmean, it would be --
it would be sonething you could propose, you know, in

the neantinme to do sonme sort of short sonething to
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capture DOT nunbers.

M5. KARMAN: It is my understanding it is
one we're getting ready to do. So anyway.

MR, BALKUS: | just want to indicate, this
is sonething that we are planning on doing. W're
pl anni ng on getting underway before the end of the
fiscal year. It is a research activity that we do
have funding for, and we're going to be noving
forward with it.

MR JOHNS: All right. 1s there anything
el se?

MS. TI DWELL- PETERS: Tom thank you very
nmuch.

MR, JOHNS: Thank you.

MS. Tl DWELL- PETERS: Now, we're shown to
have Panel deliberation until we end our day. Are
t here any thoughts, questions, concerns, or comments
that any nenber would |ike to put on the record?

DR. SCHRETLEN: Yes. | would just like to
ask Jimfor clarification. 1s what you are
suggesting, Jim do you think it would be helpful to

identify sort of the nmpbst parsinonious or the
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shortest possible list of occupations that woul d
account for some percentage of all occupations? Like
maybe, what is the smallest nunmber of distinct
nonr edundant occupations that woul d capture
95 percent of persons enployed in the country?

MR, WOODS: That would be part of it, but
it's probably even nore general than that. The
12, 000 DOTs, we know fromwork that we have done
within O'Net, and other work that's been done for a
nunber of years -- | was on the Standard Cccupati ona
Classification Policy Committee -- a |lot of work has
been done to identify DOTs that really were so
overlapping that it didn't nake sense for a nunber of
pur poses to separate them out any | onger

Al'l I'"m suggesting is that based on some of
that work it mght be useful to |look at that to see
if we can cone up with an initial cut. It would not
in any way be a final list for Social Security. It
m ght just give us all a better sense of categories
that might fit what we ultinmately woul d be collecting
information -- or Social Security would collect

i nformation from
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| guess | just feel very confident that so
much has been done already to identify that. Again
what | am pushing now is not O*Net, but we know from
our research in O*Net that we have identified a | ot
of just redundant kind of things. W have a system
that has literally hundreds and thousands of titles
in there. You can relate those titles to categories.

Wth the DOTs | am hopeful that we could
just sinply get that down to a starting list, and get
a list that say, here are 900 DOTs that actually
group together and really are not distinguishable
enough from bei ng categorized as one item That
sounds pretty extrene, but we have actually found
what we think are a couple of those.

In addition, it does allow you, then, to
relate a lot of that infornation to existing |abor
mar ket information. Not on a one on one case.

That's on a much nore aggregate |level than will ever
serve beneath the Social Security.

Just some qui ck background. At the
national, state, and major netropolitan level, there

are occupational enploynent estimates and projections
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devel oped and updated every two years by Bureau of
Labor Statistics and by state enpl oynent security
agenci es. Those projections are actually only done
for 800 -- approxi mately 800 occupational categories.
And they're not going to be done for nore than that.
It's a very costly program

We know t hat those 800 categories are not
going to suffice for Social Security. | wll just
throw out a nunber; 400 of those might, in fact,
actually work very well as they are. They m ght
al nost be one on one relationships. | amjust naking
t hese numbers up. The other 400, though, m ght break
out to naybe 3,000 -- Social Security m ght need
3,000 occupati ons.

So we will never be able to match those
exactly with | abor market information, but it would
hel p us organi ze and pair down that |ist nmuch nore
significantly. | amjust concerned that the |onger
we tal k about 12,000, 15,000, and 800, we're del aying
sonet hing that we could get a nuch better grasp on
ri ght now

| also say a second reason, even as we
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exam ne ot her systens, whether they're public or
whet her they're proprietary systens, is not to tie
ourselves right up front inadvertently to an old
nodel that, again, 12,000, that may not nmke any
sense. My end up being 15,000; | don't know. But
I"mjust alittle bit concerned that we could nove
off in that direction, thinking that we're so tied to
the DOT and the title, that that becones a driver
rather than sonething that we now kind of really
nodify to reflect what | would think is -- reflects
the current world of work.

The only other thing I will say on that, it
may also provide a little bit -- one of the things
we're very weak on -- and whether it is Bureau of
Labor Statistics or what we did in the Enpl oyment and
Training Adm nistration is very slow for a nunber of
reasons to be able to adapt to changi ng occupati ons.

And the only other thing | will say about
O*Net -- again, not O*Net as sonething that neets
Social Security needs; but in O*Net, while we have
occupational categories, it is very nuch driven --

even though there may be questions on how we neasure
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it -- it is very much driven by skills, know edge,
ability, task statenments. | think that becones nore
powerful really for Social Security if you are going
to do any sort of a matching and providing better
information for the judgnent or determination -- not
the decision -- or ultimately the decision.

Long wi nded, but it will take some work. |
am nmaking it sound easier than it is, but it may be
t he nost doable thing we can do, quickly.

M5. KARMAN.  We actually do have sone ideas
about how we might want to do that. O course, what
our teamwill want to do -- | will take ny pane
menber hat off for a second and put the -- you know,
t he Occupational |nformation Devel opment team menber
hat on, and | will just say that we're anticipating
devel opi ng a short proposal that will cone to the
Advi sory Panel. Then, we, as a Panel, can tal k about
that; and then think about how we want to nove
forward with that.

Maybe, you know, put that into play and see
i f our proposal works. Then, see how those groupings

turn out. Are those groupi ngs useful for what we
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think we need to be doing? Let's try sone other
factors. Let's group it this way, that way,
what ever .

| think | agree. | think you are right.
We shouldn't get tied to that.

MR, WOCODS: G eat.

V5. TI DWELL- PETERS: David, did you have
any followup on that question? No. Mark

DR. WLSON:. | agree too. | think that's
an inmportant issue; but one of the things that we
have to consi der when we | ook at the various methods
of occupational classification is that they tend to
break down into the sort of the enpirical approaches
and classification than rational approaches.
Otentines what you find is the rational approaches
are the ones that tend to get you in trouble in terns
of how t hose decisions are made; but oftentines, they
wi Il have sone highly functional rationale behind
them But when you try and validate that or use that
in any kind of consistent nanner, our research has
shown over and over again that rational systens and

enpirical systens don't sync up with each other very
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So in terns of the proposals that cone
before us, | think that's going to be one of the big
issues is how we deal with that. And | don't think
it's that -- you couldn't use some sort of hybrid or
m xed approach. In fact, | suspect that's what we're
going to end up with anyway.

I think particularly on what the rationa
factors are, and how those factors are used, that has
to all be very carefully thought out in advance, and,
you know, set of rules and sone sort of validation
procedure in place. How those decisions get made,
think, are going to be real inportant. Because, you
know, wi thout that, there is just lots of problens.

MS5. KARMAN. Actually, just as an aside --
and | don't want to take up too much of the space
here. Allow other people to speak. | wll just
interject this real quickly.

VWhat we were considering -- |'mnot going
to get into what our proposal is, because we haven't
witten it yet; but the idea was to provide sonething

that is an initial basis. And we had di scussed
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enpirical versus rational. And also because we know
that it's an initial classification, it would be
informed by the data collection that woul d go about
presunably, hopefully later; and that woul d, of
course, be enpirical

So you know, it would need to |ink up, so
that, you know, whatever it was that we came up with
initially could, in fact, benefit by the enpirica
i nformati on that you gathered | ater on down the road.
So anyway, we're open to it.

DR. G BSON. What this discussions brings
me back to, though, is our first and primary
charge -- at least as | interpreted it -- which was
t he devel opnent of the content nodel.

M5. KARMVAN:  Right.

DR G BSON: Because the classification of
the job systemis really secondary until we have
det erm ned what types of physical characteristics,
mental characteristics, and other characteristics
needs to be collected in terns of each job data.
see that as the nobst daunting task facing us early

on.
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M5. KARMAN:  Yes.

DR. G BSON: Statenent of fact.

MR WOCDS: | agree. Except that as -- in
doing that -- I'"mactually hardened to hear that this
is something -- | think they could go on parallel.

That some of the classification issues, at |east
initially, we can view that sinply because you can
get a start on that, even as we | ook at some of the
content issues. So | amactually encouraged that
there is sone plan to do sone of that work.

DR. FRASER. Sylvia, just had a question.
In ternms of tombrrow s presentations, are we going to
get sone information in terns of what has been going,
perhaps, in the private sector, updating of DOT or
ot her job anal ysis?

MS. KARMAN. Debra, would you like nme to
answer that?

V5. Tl DWELL- PETERS: Yes, go ahead.

M5. KARMAN: Yes. |In fact, one of the
presentations that is conming tonorrow -- and the one
that | think what you are referring to is what our

| ong-term and short-termplans are. W have got sone
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information to talk to you guys about with regard to
what are we doing now that mght be able to tide the
Agency over in ternms of what's going on in the
private sector that we are evaluating. So yes, we're
going to talk a little bit about that.

MS. TIDWELL- PETERS: Well, hearing no nore

guestions, comrents or thoughts, do | hear notion to

adj our n?

DR G BSON: So noved.

DR. SCHRETLEN:. Actually, you know, just as
you were saying that, | thought of another question |

wanted to ask, so if | may.

It goes back to sort of Dr. Fraser's
guestion, and the question we had about the SSA
initiative to begin recording jobs that applicants
are coming in with. |If those jobs are coded in DOT
format, does that limt us? Does that nmake it
difficult to figure out what they're doing?

Is the risk that people will get squeezed
into titles -- you know, occupational titles that
don't really fit, and that don't really advance our

understandi ng of -- of the range of occupations that
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are represented in a way that could actually be
m sl eadi ng?

MR, BALKUS: | didn't mean to inply that
that's the only information we're planning to capture
in the study. W also would be capturing how the
i ndi vidual identified howthat job is being
performed. And | think that's inmportant to do that
for that particul ar purpose.

I think as we get closer to identifying the
requirenents for this particular study that we woul d
be sharing it with the Panel to see if there is
anything el se that you would like us to capture as we
do this. W are looking at a rather |arge study
here, a national sanple using our electronic folders
to look at not only cases that were decided at the
initial determ nation |level; but also cases that were
deci ded at the hearings |evel.

But we are -- we are interested to capture,
again, not only the DOT job title and identify that,
but also to record nore in terms of the way that job
was identified by the applicant in conpleting the

application form And also, | think we're going to
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be | ooki ng at, you know, recording what the residua
functional capacity that's been identified by the
adj udi cat or.

DR. FRASER: Just a quick coment on that,
David. A study we're doing recently on traumatic
brain injury. | had to do the DOT code in 120
sequential order, noderate to severe and traumatic
brain injury. Basically, DOT worked pretty well.

You know, a couple of IT jobs didn't pick up. But
nost of these people were in sem -skilled
occupations, done it nmminstream and it worked quite
well. So it may not be a problem It nay not be,
you know, very exclusive using the DOT in coding high
frequency occupati ons.

DR. SCHRETLEN:. Well, | really appreciate
your coment about that, because | wonder, as Ji mwas
tal ki ng, you nentioned Bureau of Labor Statistics has
been nonitoring, | think, 800 or so occupations; that
they -- that they evaluate and update. And |I'mjust
wonderi ng, do we have even a ball-park sense of what
proportion of the work force fall into those 800

cat egori es.
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MR, WOODS: Actually, the 800 -- the
classifications actually cover the entire work force.
One of the things that can be done, though, is you
can anal yze; you can take the old DOT -- and the old
DOr, for exanple, we can look at for any of those 800
occupational categories, what DOTs are included in
that category? So in that sense, you could say, you
know, these ten DOTs nake up this particul ar
occupation, and it covers three percent of the
enpl oyment in the country. But there nmay be anot her
category that mght actually group 800 -- you know,
800 DOTs. And you know, it m ght cover one percent
of the enpl oynent.

So that kind of information is available in
automated formats, and Sylvia is aware of sone of
those. Those can be tools, that, you know, the
wor kgroup woul d have access to the BLS and the OfNet
system has. Just as tools to actually mani pul ate the
i nformati on.

And the reason why it's limted to 800,
again, is very nuch along the |ines of what -- from

bot h budgetary standpoints, froma practical
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standpoi nt what coul d be done in ternms of enpl oynent
projections and things. It probably works reasonably
wel | for many of the application; but would not at
t he occupational detail suffice for Social Security.

DR WLSON: | think that's one of the
interesting things to nme is people in this area use
these terns of job and occupation, and we think that
we' re using the sane terninol ogy; but oftentines
we're not. One of the things that struck ne is, is
there really any internediate | evel of analysis?
think that's one issue we're going to have to dea
Wit h.

If you look at the | egal system they
constantly think about work in terms of the tasks
that are performed; but the task |evel of analysis
woul d be overwhelming for the -- you know, unless the
nunber were relatively small. But we get into these
nore nol ar descriptors, you know, how many, and what
they are.

Anyway, it is just -- | have been thinking
about that; is that, is there this sort of

i nternedi ate | evel of analysis that we could use that

S R C REPORTERS
(301) 645- 2677



10

11

12

13

14

15

16

17

18

19

20

21

22

236
woul d al l ow things to be nore nmanageable. And you
know, what would that |ook |ike, and what |evel of
detail ?

A fornmer colleague of mne, | think, cane
closest, in terns of sone of his work, in ternms of
his -- it's still descriptors that a | ayperson could
| ook at and recognize that as work. It is not highly
speci al i zed | anguage that only other professionals
woul d understand. These were generalized work
behavi or statenments. You know, that might be part of
t he answer there.

MS. RUTTLEDGE: As | was thinking about
this, one of the things that continues to come back
to me as a vocational rehabilitation professional is,
so what is the connection back to the person who has
applied for Social Security? And what's the future
of enploynent as we know it?

Because, again, DOT was devel oped for the
i ndustrial age. And we when we want to help Socia
Security think beyond where we are now, but where we
want to go, we have to be thinking about what do we

thi nk that workplace is going to be like, and what
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are the denmands in those workpl aces? That really is
part of what is going to helpfully drive us as we
nove forward, so

DR. WLSON:. Not only that, the
di saggregati on of work, sort of work on demand. What
we think of as, quote, the job, you know, night be
around that nuch | onger.

M5. RUTTLEDCE: Exactly.

DR. WLSON. You may be performng
activities that would go under, you know, 15
different DOT codes in the current one, and that
could be the norm

M5. RUTTLEDGE: And what we know about
people with the nmobst significant disabilities is that
wi th reasonabl e accomodati on they can work.

DR. WLSON. Exactly.

M5. RUTTLEDGE: Again, that's the overlay
that | will always bring to this is, fundanentally,
what is it we're trying to assess? And who is it
we're trying to assess? And where is it that we want
to get then?

DR. FRASER. VEs, in general, aren't asked
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to consi der reasonabl e accommpdations. So that's one
thing. The second thing is -- Mark may know nore
about this -- is that in exam ning these tasks, you
know, | was just thinking back Flanigan's Critica
I nci dent Techni que back in the '50's; and | have seen
this used periodically. A test done well results in
optimal job functioning. A test done poorly can
result in sonme type of disastrous performance on the
job. It is a way to get at kind of the essentia
tasks. It mght be a possible screening.

DR. WLSON: Right.

DR. FRASER: You use that to train E52
bonber pilots, |I think, in a short anount of tine.

DR WLSON: It is better when the outcone
is a plane crash, then you know things --

DR. FRASER: Yes, you know, | ooking back.

DR WLSON: Yes, | -- well, there are a
nunber of different ways to get at essentia
function. And one of themwould ook at the
performance. The other is sort of, is it a piece of
what you would call the central core work or whatever

t he busi ness of the organization is? But even that
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can get problematic nowin ternms of virtua
organi zati ons that, you know, even what you woul d
thi nk of as the core technol ogy of whatever the
organi zations is doing. Big parts can be farned out.

DR. G BSON: | think Mark's point early on,
t hough, is very well taken. W are going to have to
find some mddle ground. And that if we are too
mcro in our task orientation, this will become
conpletely unwi el ding. However, if we go in a nuch
nore holistic direction like the kind that OfNet
went, it becones inpossible for people to nake valid
determ nations that are legally defensible.

So whet her or not we decide that the |evel
of analysis is a worker behavior |evel, or an
essential function level, either way there has got to
be a nmddle ground that is both observable and
legally defensible if this is going to be carried
out .

M5. KARMAN: | was just going to agree and
say that, to me, what | am hearing you say, Shanan,
is that that is really, you know, where the

i ntersection between the classification and the
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content nodel cone together. Because you have to
| ook at how detailed are we going to get? And then
what's necessary -- what data are necessary for us,
given that we are concerned with evaluating the
extent to which a person has the physical and nental
capabilities to do work. So -- and sone other
aspects, like literacy and ot her things.

DR G BSON: You said it better than | did.

MS. TIDWELL-PETERS: | also just want to
draw your attention. You probably have al ready
realized this, but in your prep packages that we sent
out to you, we had place holders for two documents
that are now in section four of your book. One is
entitled, "What is a Content Mbddel ?" And the other
is the definition of disability, and al so SSA' s
concern regarding O‘'Net. So we had originally
i ncl uded those as place holders in your background
material. Now those docunments are there for you to
take a | ook at.

DR SCHRETLEN: And it's the case that
everything that we were sent is in this docunent here

as well?
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V5. Tl DWELL- PETERS: There were two sets of
materials that we sent, and one was -- it was a prep
package, right. And the prep package contai ned nost
of the naterial that you have in this binder; and
there were some additional background documnents that
we sent, one of which was the charter, the
establ i shment notice, docunents that coul d be used as
reference. W had place hol ders for these papers.
Now, we are replacing them They're also in the
handout folder. So everyone should have a copy of
t hose.

Syl vi a.

M5. KARMAN: | just want to nention that --

and I will talk alittle nore about this road map

thing that is in your -- | think it's in the
section -- the third section. So probably woul d
be --

V5. Tl DWELL- PETERS: For day three.

M5. KARVAN:  -- back there.

Let me just check, before | begin talking
about it.

No. It's right before section three. It
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is the last document before you get to nunber three.

VWhat you might notice on there is that we
have a nunmber of documents that we're planning. And
the reason | nmention it is because we have pl ace
hol ders in your background materials indicating that
you woul d be getting certain docunents. W're stil
wor ki ng, for exanple, on the proposed plans -- Socia
Security plans for the content nodel.

What you have, instead -- we thought,
perhaps, initially it woul d be good for the Panel to
take a | ook at what is a content nodel? And just
some prelimnary questions for the Panel to begin to
think about. So you all will be getting that

material as well.

Al so, you will notice fromlooking at the
road nmap -- and this is an iterative docunent. It is
not -- you know, it isn't like it's going to stay

this way forever. But we have it in mind to al so
gi ve you ot her anal yses.

So, for exanple, we should really take a
| ook at what are our concerns with DOT? What things

m ght we want to pull from DOT and/or O‘Net, and
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anything el se as we nmove forward. Wat kinds of
things are going on in Canada and internationally,
you know, el sewhere? bviously, Canada is al so
i nternational, but we had specific things in mnd
with regard to talking with some fol ks in Canada

Just to give you a sense of where -- you
know, what kind of things we have in mnd, so that
you did not think that everything you have gotten,
that that sort of is the end of it. Ckay.

MS. TI DWELL- PETERS: Thank you, David, for
starting that round of questions.

Now, do | hear a notion to adjourn?

DR. G BSON: So noved.

V5. TI DWELL- PETERS: Second.

M5. LECHNER:  Yes.

V5. Tl DWELL- PETERS: Okay. W are
adj ourned until tonorrow norning. We will reconvene
at 8:30.

(Whereupon, at 4:31 p.m, the neeting was

adj our ned.)
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