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The 1939 amendments to the Social Security Act put the pay
ment of benefits under old-age and survivors insurance 
on a family basis. Originally, monthly benefits were to be paid 
only to retired workers. The amendments added monthly bene
fits for the aged wife and dependent children of a retired 
worker, for the aged widow and surviving children of insured 
workers who die, and for the widow, regardless of her age, who 
has such children in her care. If no widow or child survives, 
benefits may be paid to aged parents who were dependent on 
the worker for support. 

ADMINISTERING o ld -age a n d survivors 
i n s u r a n c e is a ser ious business . A 
finding t h a t a n a w a r d c a n n o t be m a d e 
u n d e r t h e law m a y m e a n anx ie ty a n d 
p e n u r y du r ing t h e l as t yea r s of life 
for a n old m a n or w o m a n who , wi th 
benefit income, would be able to get 
a long in re la t ive comfor t . Or rece ip t 
of even modes t a m o u n t s of survivor 
benefits m a y be t h e deciding fac tor in 
enab l ing t h e widow of a n in su red 
worker to s tay h o m e to give h e r ch i l 
d r e n needed ca re , r a t h e r t h a n seek a 
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job , or m a y d e t e r m i n e in o the r ways 
w h e t h e r or n o t t h e ch i ld ren get a fair 
s t a r t in life. Po ten t i a l ly l a rge sums 
a r e a t s t a k e ; over t h e yea r s whi le 
ch i ld ren a r e growing u p , survivor 
benefits to a family m a y come t o as 
m u c h as $10,000, $15,000, o r more . 
Moreover , s ince benefits a r e pa id only 
to famil ies in which ea rn ings h a v e 
been lost because of old age or d e a t h , 
t hey usual ly a r e bad ly needed. 

I n acco rdance w i t h social i n s u r a n c e 
pr inciples , eligibility r e q u i r e m e n t s 
a n d all o t h e r condi t ions govern ing 
p a y m e n t of o ld-age a n d survivors 
benefits a r e fixed specifically by law; 

o therwise it would n o t be possible to 
k e e p a p rope r r e l a t ionsh ip be tween 
expend i tu res a n d t h e i n t a k e in con
t r ibu t ions to f inance t h e sys tem. B e 
cause o ld-age a n d survivors i n s u r a n c e 
is a n a t i o n a l sys tem, workers a n d e m 
ployers t h r o u g h o u t t h e c o u n t r y con
t r i bu t e a t t h e s a m e r a t e , a n d t h e 
a m o u n t s of benefi ts a r e d e t e r m i n e d 
accord ing to t h e s a m e schedule for all 
who qualify. Un i fo rm also a r e mos t 
of t h e eligibility r e q u i r e m e n t s , such 
as those w h i c h fix t h e n u m b e r of q u a r 
t e r s of coverage a worker m u s t h a v e 
in o rde r to be cu r r en t l y or fully i n 
sured . I n t h e e s t ab l i shmen t of f a m 
ily benefits , however , one set of r e 
q u i r e m e n t s was adop ted wh ich resul ts 
in wholly different t r e a t m e n t for 
c l a i m a n t s in s imi lar c i r cums tances 
who live in different p a r t s of t h e 
count ry . 

T h e benefit to a wife, widow, child, 
or p a r e n t of a r e t i r ed or deceased 
worker m a y be pa id only to one w h o 
qualifies a s such u n d e r t h e in te s t acy 
law of t h e S t a t e in which t h e worker 
is or was domiciled. T h e S t a t e laws 
govern ing d e t e r m i n a t i o n of t he se r e 
la t ionsh ips n a t u r a l l y reflect wide dif
ferences in t h e phi losophy a n d b a c k 
g round of t h e or iginal se t t l e r s of a n 
a rea a n d t h e influences which subse -



quen t ly h a v e modified t h e s t a tu t e s . 
I n de t e rmin ing m a r i t a l a n d o the r 
family re la t ionsh ips , some S t a t e s a d 
h e r e to pr inc ip les of Eng l i sh c o m m o n 
law a n d some do n o t ; some laws h a v e 
been influenced by t r a d i t i o n s of ea r ly 
colonists f rom F r a n c e or Spa in . As 
a consequence a w o m a n m a y h a v e t h e 
legal qual if icat ions of a wife or widow 
in one S t a t e b u t n o t in a n o t h e r . 
U n d e r a n a t i o n a l sys tem, i t seems p e 
cul ia r ly i n a p p r o p r i a t e to be obliged to 
disqualify c l a i m a n t s who would h a v e 
been eligible h a d t h e wage e a r n e r 
h a p p e n e d to live in a n o t h e r S t a t e . 

Because of t h e differences in S t a t e 
laws a n d con t inu ing changes in t he i r 
c o n t e n t a n d i n t e r p r e t a t i o n , d e t e r m i 
n a t i o n t h a t e a c h c l a i m a n t for a d e 
p e n d e n t s ' benefi t fulfills t h e r equ i r e 
m e n t of t h e a p p r o p r i a t e S t a t e for i n 
h e r i t a n c e of i n t e s t a t e pe r sona l p r o p 
e r t y en t a i l s s u b s t a n t i a l a d m i n i s t r a t i v e 
costs a n d b u r d e n s . More i m p o r t a n t , 
t h i s d e t e r m i n a t i o n , w h e n m a d e , m a y 
prec lude p a y m e n t of benefits t o some 
c l a i m a n t s who fulfill all o t h e r eligibil
i ty r equ i r emen t s , even t h o u g h ind iv id
u a l equ i ty a n d social cons ide ra t ions 
b o t h m a k e i t des i rable t o p a y t h e m 
benefits. 

Laws govern ing i n h e r i t a n c e a r e 
complex, a n d m o s t of t h e work ing 
popu la t ion of t h e c o u n t r y h a s n e i t h e r 
occas ion n o r o p p o r t u n i t y t o inves t i 
g a t e i n h e r i t a n c e r i gh t s . T h e g r e a t 
m a j o r i t y of t h e cases i n wh ich fa i l 
u r e t o es tab l i sh t h e requis i te r e l a 
t i o n s h i p h a s blocked p a y m e n t of b e n e 
fits a r e those of people who , in t h e i r 
own eyes a n d those of o the r s , h a v e 
lived j u s t as t h e i r ne ighbors do, m e e t 
ing t h e commun i ty ' s convent ions . D e 
nia l of a c la im for benefi ts of ten h a s 
been t h e first i n t i m a t i o n to a family 
a n d i ts re la t ives a n d f r iends t h a t t h e r e 
is a n y i r r egu la r i ty i n t h e legal foun
d a t i o n of t h e family. I t h a s resu l ted 
in s t igmat iz ing people, especially " i l 
l e g i t i m a t e " ch i ld ren , in famil ies 
wh ich h a v e every reason to feel t h a t 
t h e y h a v e fulfilled all t h e respons i 
bili t ies i n h e r e n t i n family r e l a t i on 
sh ips . 

Cases h a v e a r i sen in wh ich a m a n 
a n d w o m a n , h a v i n g t a k e n ou t a m a r 
r i age l icense, t h o u g h t t h a t i t was all 
t h a t was requ i red to cons t i t u t e a val id 
m a r r i a g e , o r in wh ich a couple u n 
knowingly h a s been " m a r r i e d " by a 
pe r son n o t au thor ized to per form t h e 
ce remony u n d e r t h e S t a t e law. I n 
o the r in s t ances , one p a r t n e r or t h e 
o t h e r h a s h a d r e a s o n to believe t h a t 
a n ear l ie r m a r r i a g e was ended by 

d e a t h a n d h a s r e m a r r i e d i n good 
f a i t h ; t h e subsequen t a p p e a r a n c e of 
t h e first spouse m a y m a k e t h e second 
m a r r i a g e inval id a n d t h e ch i ld ren 
born of i t " i l l eg i t imate ," a l t h o u g h u n 
de r some S t a t e laws such ch i ld ren a r e 
l eg i t ima te . D e a t h of t h e first spouse 
t h e n m a y or m a y n o t l eg i t ima te t h e 
ch i ld ren of t h e second un ion , acco rd 
ing t o t h e law of t h e S t a t e . Benefi ts 
m a y be payab le t o some b u t n o t all 
ch i ld ren of t h e s a m e p a r e n t s . M i s -
u n d e r s t a n d i n g of t h e wa i t ing per iod 
requ i red i n some S t a t e s before a p a r t y 
t o a divorce m a y r e m a r r y h a s caused 
a subsequen t m a r r i a g e en t e r ed i n t o 
by one or b o t h of t h e spouses t o be 
inval id u n d e r t h e S t a t e law. 

Because of i gno rance of t h e law 
a n d lack of funds t o pay lawyers a n d 
cour t s , low- income famil ies , wh ich 
pa r t i cu l a r ly need t h e p ro tec t ion of so 
cial i n su rance , a r e less likely t h a n 
o the r s to m a k e sure t h a t t h e y h a v e 
satisfied all legal r e q u i r e m e n t s for t h e 
re la t ionsh ips t h e y ac tua l ly m a i n t a i n . 
Among wel l - to-do persons , awarenes s 
of t h e legal p rob lems of i n h e r i t a n c e 
a n d oppo r tun i t y t o get legal advice 
o rd inar i ly will h a v e caused t h e family 
to regular ize these a n d o the r r e l a t i on 
sh ips u n d e r t h e law. 

I n p r iva te i n su rance , of course , a 
m a n chooses w h e t h e r or n o t h e will 
t a k e ou t life i n s u r a n c e a n d in w h a t 
a m o u n t s . H e m a y t a k e ou t policies 
covering var ious pe r sona l obl igat ions . 
I n social i n su rance , t h e s i tua t ion is 
s o m e w h a t different, because t h e sys 
t e m is des igned t o serve social as well 
a s ind iv idua l ends . A worker i n cov
ered e m p l o y m e n t c a n n o t choose 
w h e t h e r or n o t to con t r ibu t e or w h a t 
a m o u n t h e will con t r i bu t e . H e c a n 
n o t n a m e t h e beneficiary. C o n t r i b u 
t ions m u s t be se t a t a m o u n t s wh ich 
l a rge groups in t h e popu la t ion c a n 
pay, a n d benefi ts m u s t be designed, 
w i th in t h e l imits of t h e funds ava i l 
able , to serve t h e g rea te s t needs of 
t h e g roup . H e n c e t h e l imi ta t ion of 
our sys tem to m e m b e r s of t h e i m m e 
d ia t e family of t h e worker , whose 
needs we p resume , r a t h e r t h a n i nc lu 
sion of o t h e r re la t ives who m a y in fac t 
depend on a worker ' s e a rn ings . 
Moreover , s ince t h e objective of so 
cial i n s u r a n c e is t o p ro t ec t b o t h i n 
dividuals a n d t h e c o m m u n i t y aga in s t 
i n t e r r u p t i o n or loss of e a r n i n g c a p a c 
i ty, pe rsons who receive benefi ts m u s t 
p r e sumab ly h a v e suffered such a loss. 
T o be eligible for benefits , a wife or 
widow, for example , m u s t h a v e been 
living w i t h t h e worker or h e m u s t h a v e 

been s u p p o r t i n g h e r or o rde red by a 
cou r t to do so. 

W h e n t h e B o a r d is u n a b l e t o p a y 
benefi ts t o t h e family of a n i n su red 
worke r on t h e score a lone t h a t t h e i r 
r e l a t i o n s h i p fails to sat isfy a S t a t e ' s 
legal defini t ion of "wife," "widow," 
or "chi ld ," we fail t o p a y i n s u r a n c e 
benefits for wh ich t h e worker h a s been 
obliged to con t r ibu te . W e also fail t o 
p r o t e c t t he se pe r sons , who p r e s u m a b l y 
a r e suffering ac tua l loss f rom t h e ces 
sa t ion of h is e a r n i n g s . 

P r o m t h e social s t a n d p o i n t a s well 
a s t h a t of ind iv idua l equity, t h e s i t u a 
t i o n is illogical. All or n e a r l y al l 
S t a t e s m a k e i t a n enforceable legal 
obl iga t ion for a f a t h e r to s u p p o r t a n 
i l leg i t imate chi ld. I t is a m a t t e r of 
publ ic i n t e re s t a n d responsibi l i ty t h a t 
t h e chi ld receive suppor t . Yet , u n d e r 
t h e p r e s e n t provis ions of t h e Social 
Secur i ty Act, if a m a r r i a g e is inva l id 
u n d e r a S t a t e law, benefi ts m u s t be 
denied in m a n y in s t ances to surv iv ing 
ch i ld ren who h a v e been i n fac t s u p 
po r t ed by a f a t h e r even t h o u g h h e h a s 
con t r i bu t ed t o a sys t em designed t o 
p r o t e c t fa ther less ch i ld ren . 

T h a t o ld -age a n d survivors i n s u r 
ance is compulsory is in itself r ecog
n i t ion of t h e social need for a s su r ing 
a bas ic m i n i m u m income for d e p e n d 
e n t s depr ived of t h e i r n o r m a l m e a n s 
of suppor t—old people, ch i ld ren , a n d 
widows w i t h ch i ld ren in t h e i r c a r e . 
Social a s well a s indiv idual cons ide ra 
t i ons under l i e t h e fac t t h a t i n s u r a n c e 
benefi ts a r e l a rge r in r e l a t ion t o c o n 
t r i bu t i ons for low-pa id worke r s t h a n 
for those who p r e s u m a b l y h a v e h a d 
be t t e r oppor tun i t i e s t o m a k e a d d i 
t i ona l provis ion for themse lves a n d 
t h e i r famil ies. Ye t t y ing eligibility 
for d e p e n d e n t s ' a n d survivor benefi ts 
to t h e definit ions of family r e l a t i o n 
sh ips t h a t govern p r o p e r t y i n h e r i t a n c e 
m e a n s in some cases pena l iz ing f a m 
ilies wh ich h a v e l i t t le o r n o " p r o p e r t y " 
bu t t h e i r capac i ty t o e a r n . By t h e 
s a m e token , t he se a r e t h e famil ies 
wh ich h a v e t h e g r e a t e s t n e e d of i n 
s u r a n c e w h e n t h a t capac i ty ends . 

T h e r e is n o t h i n g of record in c o n 
gress ional deba tes a n d h e a r i n g s t o 
ind ica t e t h e r easons for choos ing 
S t a t e in t e s t acy laws for d e t e r m i n i n g 
family r e l a t ionsh ips u n d e r o ld -age 
a n d survivors i n s u r a n c e . I n t h e a b 
sence of exper ience , t h e a d m i n i s t r a 
tive complexi t ies a n d inequi t ies t h a t 
could ar i se in a d m i n i s t e r i n g a n a 
t iona l sys tem covering mi l l ions of 
famil ies i n all p a r t s of t h e c o u n t r y 
undoub ted ly were n o t fully apprec i - -



a ted . T h e s e cons idera t ions a n d r e 
g a r d for t h e bas ic pu rposes of social 
i n s u r a n c e now ind ica te c lear need for 
c h a n g e . F o r purposes of o ld-age a n d 
survivors i n su rance , t h e r e should be 
some c o m m o n ru le for d e t e r m i n i n g 
fami ly r e l a t ionsh ips , w h e t h e r i n 

Alaska or F lo r ida , M a i n e or Ca l i 
forn ia . S u c h a rule , of course, need 
n o t affect a n y legis lat ion t h e S t a t e s 
wish to keep on t h e i r books for use 
in o t h e r connec t ions . I t shou ld e n 
sure , however , t h a t w h e n a worker 

h a s es tabl ished a n d m a i n t a i n e d n o r 
m a l family re la t ionsh ips in good f a i t h , 
a n d h i s d e p e n d e n t s h a v e suffered t h e 
wage loss wh ich t h e sys tem is des igned 
to compensa t e , t hey should receive t h e 
p ro tec t ion to which h is con t r ibu t ions 
en t i t l e t h e m . 


